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4 Azw the alis of the late cleftion will qty 
this time, become a topic of (general converſutia', 
and perhaps, of legiſlative diſcuſſion, it may be 6/ 
uſe to exhibit to the public an impartial view of / 7 
queſtion. — For this purpoſe" I have made the follow: . 
ing colledion, in which will be Found the official P 
| pers relating to that caſe, together with the opinio 
J ſeveral diſtinguiſhed law charatlers upon it.—- 
Thoſe opinions being different, the public muſt de 
cide by a compariſon of the arguments adduced 1. 
their fupport,—1t i ts true, that len of the gentleme: : 
concur in one opinion, and only three in the. other. 
but reaſon, and profeſſional eminence, and not num 
bers, ought. to prevail in à controverſy of this n. 
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„„ 5 » «39 ene: 
D the 26th, ſection of the conſtitution of: the ſtate of News 
N 2 . Ee and ers ere e 
y appointed, and that no pe be capable of holding ei- 
ther of the ſaid offices for more than four years ſucceſſively, = 
the ſheriff of holding any other office at the ſame time. By the 
ninth ſection of the act ſor regulating elections, it is enacted, That, 
one of the inſpectors ſhall deliver the ballots and poll liſts, ſealed 
up, to the ſheriff of Wr and, by the tenth ſection of the 
faid act, it is further enacted, That each and every ſheriff of the; 
reſpecti ve counties in this ſtate ſhall, en receiving the ſaid en · 
cCloſures, directed to be delivered to him as aforeſaid, without 
opening or inſpecting the ſame, or any or either of them, put the, 
Aid encloſures, and every of them, into one box, which ſkall be 
well cloſed and ſaaled up by him, under his hand and ſeal, with 
the name of his county wrote on the box, and be delivered b 


him into the office of the ſecretary of this ſtate, whete the fag 


ſhall be ſafely kept by the ſeeretary, or his deputy.” © By the ele- 
venth ſeQion of the ſaid act, all queſtions ariſin wg he canvaſs 
and.eftimate of the votes, or on any of the proceedings therein, 
ſhall be determined by a majority of the members of the joint 
committee attending, and their judgment ſhall be final, and the 
oath of the canvafſers requires them faithfully, honeſtly, and im- 

tially to canvaſs and eſtimate the votes contained in the boxes 


Eelivered into the office of the ſecretary ofthis. ſtate by the ſhes 


riffs of the ſeveral counties. | 
On the 17th of February, 1701, Richard R. Smith was ap- 

pointed ſheriff of the county of Otſego, and his commiſſion 

gives him the cuſtody of that county until the 18th of Februa 


: . . . T . 
2792, On the 13th of January, 1792, he writes a letter to in | 


council of appointment, informing them, that as the year for 


which he was appointed had nearly elapſed, he ſhould decline a. 
je- appointment. TOM 8 


5 STATEMENT: of the Cas. by: ihe CANVASSERS. N ; 
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the affidavit of the faid Benjamin Gilbert, herewith delivered, it 


contained in a paper, or ſeparate b 


1 


of Micky 179, the couneil-of appointment 
x 1 2 jamin Gilbert to the office of ſheriff of the faid 
county, with a commiſſion, in: the uſual form, to keep the 


County until the 17th of February next. His commiſſion was 


delivered to Stephen Van Renſſelaer, of A 
Jaſt, to be forwarded by him to the Fry Buga E 5 


appears, that he qualified into the office of ſheriff' on the * 
day of May, 1792. On che firſt Fueſday in April, 1792, Rich- 
ard R. Smith was elected ſuperviſor of the town of Gtſego, in 

ſaid county, and, on the firſt Tueſday in May, took his feat at 
the board of ſuperviſors, and aſſiſted in the appointment of loan 
officers for the county of Oiſego. By the affidavit of Richard 
R. Smith, - herewith delivered, it appears, that the ballots taken 
in the county of Otſego were delivered to him as ſheriff, and by 
him eneloſed in a ſufficient box, on or about the gd of May, 
which box he then delivered into the hands of Leonard Goes, 

perſon ſpecially deputed by him for the purpoſe of deliveting th 

faid box into the hands of the ſecretary of this ſtate, Which was 


accordingly done, as appears by information from the ſecretary, 


A ſmall bundle of papers, encloſed and ſealed, was delivered 0 


the ſecretary with the box, on which is written, The vgtes of 


the town of Cherry-Valley, in the county of Rchard 


R. Smith, ſheriff.” Several affidavits; here wich deffvered, tate 
certain faQts reſpecting this m_ bundle, ſud to be the 1 2 
of Cherry-Valley, | li | | 


On this caſe wif the following e 4 he | 


1. Was Richard R. Smith the ſheriff of the county of . 2 
whey he received and forwarded the ballots by. his ſpecial” 
puty 


canvaſled? _ 
3. Can the joint committee canvas the votes when. ent * 
them in two parcels, the one contained i in, a box, and the. other 


4. Ought they to canvak thoſe fealed inthe bor and ee 
TIOGA. 4 14 


"hy app ears that the ſheriff of Tioga delivered che box, contain 
tn the lie! to B. Hovey, _ ſpecial deputy, Who ſet out, 
Was taken ſick on his journey, deliveted che box to 
Thompſon, his clerk, who de jvered | it into'the ſect 180 ys ae 

Queſtion---Ought the votes of Tioga to be canvaſled ? 


ws others? 


2. If he was not ſheriff, can the yores ſent hy him be legally 


| 
| 


4 


be ELINTORN 4 
12 appea SIN" the ſheriff of, Clinton. — the. W con- | 
_ -taining * ballots to Theodorus Platt, Eſq. who had no depu- 
tation, but who delivered them into the ſecretary's office, as ap- 
s by > Ia e eee votes of an to 
e camra | OS > 51 


| 15 PROT BETS | 
| "Mr. BURR Ornuom 70 the a | 
5 ONES ROO. 
| 'E Aiitition” of the office of ſheriff in England, having ber 
1 limited by ſtatute to one year, great inconveniences were 
experienced, as well by. fuitots as by the public. To remove 
which, it was thought neceffary to pa an act of parliament: 
The ftatute oſ 12 Ed. IV. ch. 1. recites at large theſe inconveni- 
encies, and authorizes the ſheriff to execute and return wiits in 
the term of St. Michael, before the delivery of a writ of diſcharge,” 
notwithſtanding the expiration of the year. The authority given 
by this ſtatute, being to execute only certain ſpecified duties, the 
remedy” was not complete, and another fiatute* was ſoon after - 
fled, permitting ſherifls to do every act pertaining to the office, 
uri W term of St. Michael and St. Hillary, after the expiration, 
of the year, if not ſooner diſchatged. The practice in England 
eats to have been conformable to theſe fas though the 
g did pretend to diſpenſe. with them by ſorce of the royal 
prerogittte} and this claim and exerciſe of a power in the 
crown, to diſpenſe with and controul the operation of ſtatutes, 
has been long and univerſally condemned as odious and uncon- 
ſtitutional, yet the form of the commiſſion is faid till to be 
during pleaſure. 

These conſiderations tend to ſhe w the principles of ſeveral opi- 
nions and adjudications, which are found in En 25 law-books, 
relative to the holding over of the office of ſheri 

None of the ſtatutes of England” or Great Britain continued 
to be laws of this ſtate, after the firſt of May, 1778. So that 
at preſent, there remains no pretente for adopting any other than 
the obvious meaning of the conſtitution, which limits the dura- 
tion of. the-office to one year, beyond which, the authority to 
hold cannot be derived from the conſtitution; the a ppointment, 
or the commiſſion. If inconveniencies ariſe, rene ies can be 
provided by / law only, as has in fimilar caſes been done in En 8˙ 


* 17, Ell Ir ei. 7. Wee 8 
T. 2. Hawks. 3. 51. Tiſh off. edit. 2. mod 261. Katie = 


Un. and Ma. M. ch. 2, See "0 for. 12. * the fame 
KRatute, 
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land, deciding on le a bee they herefore, the appointment 


and commiſſion, and with them, the authority of Mr. Smirh, 
mul be deemed to have expired on the 18th of February. 


Vet there are inſtances of offices being exerciſed” by . perſons 
hol ing under an authority apparently & good, but Which, on 
legal examination, proves deſective; whoſe acts, neyerthe- 
leſs, are with /ome limitations conſidered as valid. Ks autho- 
rity is called co/ourable, and the officer in ſuch caſes is ſaid to be 
an officer de 4 which intends an intermediate ſtate, 3 
an exerciſe. ſtrietiy lawful, and one without ſuch colour of g 
Mr. Smith does not appear to me to have , holden the office of 
ſheriff on the 3d of May under ſuch colour or pretence of xi 
The term of bis office Had expited, and he had formally exp 12 
his determination, not to accept a re- appointment; after % ex- 
piration of the year, he accepted, and even two days before the 
eceipr of the ballots, openly exerciſed, an, office incompat ible 


with that of ſheriff;, and it is to be inferred from the tenor of the 


affidavits, that he then knew of the appointment of Mr. Gilbert. 


The aſſumption of this authority by Mr. Smith, does 1 not. even ap- 


pear to have been produced by Me urgent plc neentiys or 

imminent public inconvenience.  Mr.. Gilbert was quali 

feaſon to Live: diſcharged the duty, 0 for aught that is 

his attendance, if really deſired, might have berg, procure [ill 

earlier, hes ö ” 
Upon a all the circumſtances of this Ge! 7 an of opinion. © N 
tit, That Mr. Smith was not ſheriff of Wen when de re- 

ec ved and forwarded the ballotss. 

Ad. That the ballots delivered by. the deputy: oof Mr. Smith 


| cannot be legally can vaſſed. 


The direction of the law is pofſitive, mat the ſheriff call ur 
all the inclofures into one box: How far his inattention or miſ- 
tondud in this particular, ſhall be deemed to vitiate the ballots of 


a county, appears to be left to the judgment of the canvaſſers. 


Were the ballots of this county, ſubject to no other exception, 
than that tated in the third and fourth queſtions, I ſhould incline 
to think it one of thoſe caſes, in which the diſcretion of the can- 
vaſſers might be iafely exerciſed ;; and that the ballots contained 
in the boxes mi ight be legally canvaſſed; thoſe in the ſeparate 
package, do not appear to be ſubject to ſuch diſcretionary pow- 
er; the law does not permit them to be eſtimated. But the ex- 
tent to Which this power might be exerciſed 'in caſes fimilar in 


kind, but varying in degree, cannot be preciſely defined: Inſtan- 


ces may doubtleſs be ſuppoſed, in which ſound diſcretion would 
Fequire, that the whole ſhould be ace. | f 


\ 


- 
A / 


1 
cLINT ON. 


7 FE queſtion, relative to the ballots of this county;! it nay 
ſuf e to ſay, that verbal and written depuration by a ſheriff, are, 


in law, conſidered as of equal validity, particularly When | it is to 


denden a ſingle miniſterial act. 
TIOGA.. 
It is aid, mat a a may make a deputy to diſcharge cer» 
tain duties, merely miniſterial ; bu: conſidering the importance of 
the truſt, in regard of the care of the ballots, and the extreme 
circumſpection, which is indicated in the law relative to elec- 
tions: I think that the ballots of this county cannot, by any fic- 


on or conſtruction, be ſaid to have been delivered by the fher'f; 


and am of opinion, that they ought not to be canvaſſed. 
DEN ION June 8th, 1792. A RON B U R R. 
— | 
> Mr. KING's Ovmron 60 the Canvasszss,--OTSEGO. i 
T may be inferred, from the conſtitution and laws of the ftate, 
that the office of ſheriff is held during the pleaſure-of the council 
of appointment, ſubje& to the limitation contained in the 26th 
ſection of the conſtitution. The ſheriff may therefore hold his 
office for four years, unleſs within that period a ſucceſſor ſhall 
have been appointed, and ſhall have entered upon the execution 


of the office. The term of four years from the appointment of 
KR. R. Smith not having expired, and B. G lbert not having enter- 


ed upon the execution of the office before the receipt and delive- 


xy of the votes by R. R. Smith to his deputy---I am of opinion 


that R. R. Smith was then lawful ſheriff of Otſego. 
This opinion is ſtrengthened by what is underſfood to be prac- 
tice, namely, that the office of ſheriffis frequen 15 held for more 
than a year under one appointment. 
R. R. Smith's giving notice to the council of appointment, of his 
diſinclination to be re- appointed, or his acting as ſuperviſor, cannot 


in my opinion, be deemed a reſignation or ſurrender of his office. 


Should doubts, however, be entertained, whether R. R. Smith 
was laufully ſheriff when he received and delivered the votes to 


his deputy, the caſe contains facts which in another view of the 


ſubject are important. It appears that R. R. Smith was appointed 


ſneriff of Otſego on the 17th of February, 1791, and afterwards 


entered upon the execution of his office; that no other perſon 


was in the execution of or claimed the office after the date of his 
appointment, and before the time when he received and delivered 
the votes of the county to his deputy ; that during that interval, 


R. R. Smith was ſheriff, or the county was without a ſheriff; that 


R. R. Smith, during the election, and when he received and de- 
, livered the votes to his ad 9 in the actual exerciſe of 


þ . 
: 
N 
' 
4 
| 
| 
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the ſhrievalty, anſt that under colour of a regular appointment. 
From this ſtatement it may be inferred, that if R. R. Smith, when 
he received and delivered the votes to his deputy, was not & 


fure, he was de facto, ſheriff of Otiego, . 


Though all the acts of an officer de ffs may not be valid, and 
ſuch of them as are merely voluntary and excluſively beneficial 
to himſelf, are void, yet ſuch acts as tend to the public utility, and 
ſuch as he would be compell able to perform, ſuch as are eſſential 
to preſerve the righis of third perſons; and without which they 


might be loſt or deſtroyed, when done by an officer de fa@o, are 


valid. | 5 
I am therefore of opinion, that admitting R. R. Smith, when 


be received and delivered the votes to his deputy, was not de 


jure ſheriff, yet that he was de fad ſheriff, and that his receiving 
and delivering the votes, being acts done under colour of autho- 
rity, tending to the public utility, and neceſſury to the carrying 
into effect the rights of ſuffrage of the citizens of that county, 
they are, and ought to be deemed valid: and conſequently the 
votes of that county may lawfully be can vaſſecG. 5 
2d queſtion, The preceeding anſwer to the firſt queſtion ren - 
ders an anſwer to the ſecond unneceſſary. | | 
3d and 4th queſtions. The ſheriff is required to put into one 
box every incloſure delivered to him by an inſpector, appointed 
for that purpoſe by the in ſpectors of any town or diſtri, and for 
omitting to put any ſuch incloſure into the box, he is liable to 
proſecution ; but in caſe of ſuch omiſſion, the votes put into the 
box, and ſeaſonably delivered into the ſecretary's office, may, not- 


withſtanding ſuch omiſſion, be lawfully canvaſſed ; and equally 


fo, whether the omitted encloſure be kept back or ſent forward 
with the box to the ſecretary's office. Tam therefore of opinion, 


that the votes contained in the box may lawfuily be canvaſſed ; 
bus that thoſe contained in a ſeparate packet, from conſiderations 


explained in the depoſitions, and diſtin&from the objection of not 
being included within the box, cannot be lawfully canvaſſed. 
CLINTON. 1 
The deputy having no intereſt in the office of ſheriff, but being 
merely the ſheriff's ſervant, it does not em to be neceſſary that 
the evidence of his being employed or made a deputy ſnould be a 


deed or an inſtrument in writing, though the latter would be pro- 


per, yet a deputy may be made by paro/ ; I am therefore inclined 

to the opinion, that the votes of Clinton may be canvaſſet. 

| 106A. | 2 
The ſheriff is one who executes an office in perſon or by de- 

puty, ſo far atleaſt as the office is miniſterial; when a duty is re- 

quired of the ſheriff conomine, he may execute it in perfor or 


| 


8 


ku } 


by deputy; but if the deputy appoints a deputy, it may be doubte 
Fl whether ordinarily the acts of the laſt deputy are the acts of 


the ſheriff: The preſent inſtance is an (xtreme caſe ; had the duty 


been capable of being pertormed within the county®, the ſheriff 
or another deputy could have performed: Here the deputy being 
in the execution of his duty, and without the county,'is prevented 
by the act of God ſrom completing it, the ſheriff could not ap- 
point, and the deputy undertakes to appoint'a deputy, to finiſh 
fas duty, who accordingly does ſo. The election law is intended 
to render effeftual. the conflitutional right of ſu rage, it ſhould 
therefore be conſtrued liberally,,and the means ſhould be in 1ubor- - 
dination to the end. 1 | | 

In this caſe it may be reaſonably-doubted, whether the c anvaſſ- 
ers are obliged to reject the votes of Tioga. | 

„ (Copy) 1 RUFUS KING. 
* Mr. King preſumes, that the town of Fauklin (being hiree 
*. journey from Hus home maſt be without the county of 

284. 1225 . | 
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The CN TIC TR of majority of the CANYASSERS. 70 GrokxcE Am- 


Torx, PAAR Va CONTLANDT, Cc. 
STATE or NEW-YORK, to wit. 


X FE the ſubſcribers, being the major part of the joint com- 
. mittee appointed by the ſenate and aſſembly, in purfuance 


of the act, entitled, An act for regulating elections,” to canvais 
and eſtimate the votes taken at the laft election for Governor, lieu- 
tenant Governor and ſenators, having met for that purpoſe at the 


office of the ſecretary of this fate, on the laſt Tueſday of May 
laſt; and there, on that day, and the eleven ſucceeding days. 
(Sundays excepted) canvaſled.and eftimated the votes taken for 


governor, lieutenant governor. and ſenators, at the faid laſt elec- 
tion D O, upon the ſaid canvaſs and eſtimate, determine and de- 


clire, that George Clinton was, by the greateſt number of votes, 


at the faid election, choſen governor of this ſtate; and that Pierre 
Van Cortlandt was, by the greateſt number of votes, at the ſaid 
election, choſen lieutenant governor of this ſtate : And that Hen- 


ry Cruger, John Schenck and Selah Strong were, ſeverally and 


reſpectively, by the greateſt number of votes, at the ſaid election, 


in the ſouthern diſtrict of this ſtate, choſen ſenators. in the ſaid 
ſouthern diſtrict; and that Joſeph Haſbrouck was, by the great- 
eſt number of votes, at the ſaid election, in the middle diſtrict of 
this ſtate, choſen a ſenator in the ſaid middle diſtrict; and that 
John Frey was, by the greateſt number of votes, at the faid elec-. 


tion, in the weſtern diſtrict of this ſtate, choſen a ſenator in the 
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f faid weſtern diſtrict, in the room of Peter Schuyler, deceaſed; and 
4 that Robert Wood worth and John Livingſton were, ſeverally and 
i= reſpectively, by the greateſt number of votes, at the ſaid election, 
== in che eaſtern diſtrict of this ſtate, choſen ſenators in the ſaid eaf- 
11 aun ditt. VVV 
5 _©* GIVEN under our hands, at the ſaid cffice of the ſecretary 
4 of this ſtate, in the city of New-York, che twelfth day of 
= | June, in the ſixteenth year of the indeper.dence of this 
1 | ſtate, and in the year of our Lord one thouſand ſeven 
if OOO OY 0 re Recs 
1 JJV 
1 | THOMAS TILLOTSON, | 
| Ben be Or Shs - MELANCTON SMITH, | 

N py „ DANIEL GRAHAM, © 


PIERRE VAN CORTLANDT, jun. 
earl, | 
JONATHAN N. HAVENS, 55 

 TheProTEsT of Meſſrs. Joxxs, RoO ELT and GHV r. 


0 E the ſubſcribers, members of the joint committee, appoint- 


1 ed io canvaſs and eftimate the votes taken at the laſt elec- 
1 tion in this ſiate for governor, lieutenant governor and ſenators, 
F DO. DISSENT from and PROTEST againſt the determination 
14 of the mejor part of ſaid committee, reſpecting the votes taken at 
4 the laid election, in the county of Otſego. ? 
| I. Becauſe. thele yotes, having been given hy the ſreeholders of 6 
Otiego, and the packages containing the fame having been re- 5 
ceived, and tran mitted in ſeaſon to the ſecretary's office, by the 
perſon acting as ſheriff of the county, the committee have no right 
[| 5 to rej. & them, under the pretence of judging of the legality, vali- 
4 dity, operation, or extent of che ſheriff's authority or commiſſion : 
Theſe queſtions being foreign to the duty of their appointment, 
and capable of a deciſion, only in the ordinary courts of law. 
II. Becaufe, if the committee was by law authoriſed to exa- 
mire, and determine the legality and extent of the ſheriff's autho- 
rity and commiſſion, we are of opinion, that RichardyR. Smith, 
at the lime he received and tranſmitted the ballots, wa8the law- 
ful.ſheriff-of Ol ego. By the conflitution, the ſheriff, whatever 
4 may be the form of his commiſhon, mult hold his office during 
14 the pleaſure of the council of appointment, and by the law of the 
FR land, he muft continue therein until another is appointed, and 
takes upon him elf the office. Richard R. Smith, having been 
appointed on the 27th of February, 1791, and Benjamin Gilbert 
having been appointed on the 3oth of March, 3792, but not hay- 
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2 qualified, or taken upon himſelf the- office, until Richard R. 
mith had received and tranſmitted the ballots : Richard R. Smich, 


at the time he received and forwarded the ſame, mult be d emed | 
the lawful ſheriff of the county. The uniform practice nich 


has prevailed ſince the eſtabliſhment of the conſtitution, preciudes 
all doubt reſpecting its true conſtruction on this point. For, al- 


though the committions of the ſheriffs are for one year, they have, 


ne vertheleis, continued to exerciſe the office until others were ap- 
Pointed, and entered upon the execution thereof; which has of- 
ten been long after the expiration of the year, and ſo metimes af. 
ter the ſame perſon has remained in office more than four years 
ſucceſſively. And ſuch ſheriffs, ſometimes, aſter the expiration 


of their year, at others, after having held the office for four ſuc- - 


ceſſive years, have received and tranſmitted balicts for governor, 


lieutenant governor and ſenators, which ballots have, on former 


elections, been received and canvaſſed; and even upon ihe pre- 
ſent canvaſs, the committee have canvaſſed the ballots taken in 
the counties of Kings, Orange and Waſhington, notwithſtanding 
the year had expired, for which the ſheriffs of theie counties were 
commiſfoned, and no new commiſſions had been iſſued. Hence 
the ſheriffs of thoſe counties, in receiving and tranimitting the bal- 


lots, muſt have acted under their former commiltions,tince à mere. 


appointment, without a commiſſion, and a compliance with the 
requiſites preſcribed by law, could not in our opinion, give any 


authority as ſheriff to the perſon ſo appointed. 
III. Becauſe, if Richard R. Smith, at the time he received and 
forwarded the ballots, was not ſheriff, the county was without 4 


ſheriff, a poſition, too miſchie vous to be eflablithed by a doubttul 


conſtruction of law. og ; e 
IV. Becauſe, if Richard R. Smith, was not of right ſheriff of the 
county, at the time he received and forwarded the ballots, he was 
then ſheriffin fact of that county; and all the acts of ſuch an offi- 
cer, which tend to the public utility, or to preſerve and render 
effectual the rights of third perſons, are valid in law. 


V. Becauſe, in all doubtſul caſes, the committee ought, in our 
opinion, to decide in favour of the votes given by the citizens, leſt 


by too nice and critical an expoſition of the law, the rights of ſuſ- 
frage be rendered nugatory. r. 


1 


We allo diſſent from, and proteſt againſt the determination of 
the major part of the ſaid committee, reſpecting the votes taken, 
at the ſaid election, in the county of Clinton 3* © n 
Becauſe it appears, that the ſheriff of the ſaid county deputed a 
perſon by parol, to deliver the box containing the ballots of the 
ſaid county into the ſecretary's office. Such deputation we deem 
to be ſufficient 3 and as there is ſatisfactory evidence, that the box 


1 * 1 


— 


was delivered in the fame ſlate in which it was received from tha 
ſheriff, the votes, in our opinion, ought to be canvaſſed. | 
We alſo diſſent from, and proteſt againſt the determination of 
the major part of the ſaid committee, by which they declare, that 
Georg? Clinton was, by the greateft number of votes taken at the 
laſt election, for Governor, Lieutenant-Goyernor and ſenators, 
choſen Govemor of this ſtate : And that Pierre Van Cortlandt 
was, by the greateſt number of votes, at the faid election, choſen 
Lieutenant-Governor of this ſtate : And that John Levingſton 
was, by the greateſt number of votes, at the ſaid election, in the 
eaſtern diſtrict of this ſtate, choſen a ſenator in the ſaid eaſtern dif- 
trict ; . ; 
Becauſe it cannot be. aſcertained; whether George Clinton 
was Choſen. Governor, or Pierre Van Cortlandt Lieutenant-Go- 
vernor of this ſtate, by the greateſt nmmber of votes at the laſt 
election, without examining the ballots contained in the 
boxes delivered into the ſecretary's office, by the ſheriffs of 
the counties of Otſego and Clinton—there being a ſuffici- 
ent number of freeholders in theſe counties, with the votes given 
in the other parts of the ſtate, for John Jay as Governor and Ste- 
phen Van Renſſelaer asLieutenant-Governor, to give them a ma- 
jority of votes tor thoſe offices: Nor can it be aſcertaned, whether- 
John Livingſton was choſen a ſenator in the eaſtern diſtrict, by the 
greateſt number of votes in that diflrict, without examining the / 
Votes taken.in the county of Clinton—There being a ſufficient 
number of freeholders in that county, with the votes given in 
other parts of the diſtrict, for Thomas Jenkins as a ſenator, to give 
him a greater number of votes for a ſenator than the number giv- 
en for the faid John Livingſton, 13 
WE SAMUEL JONES, 
| ISAAC ROOSEVELT, 
LEONARD GANSEVOORT; 
Secretary's Office, New-York, June 13, 1792, | 
—Z—̃—̃ | 
| The DisszNT of Ms. Sans, | 
wi THE ſubſcriber, one of the members of the joint committee, 
W x L appointed to canvaſs and eſtimate the votes, taken at the laſt 
4 election in this ſtate, for governor, lieutenant governor, and ſena- 
My tors, did difſent, from the determination of the major part of the 
ſaid committee, reſpecting the votes taken, at the ſaid election, in 
the county of Otſego. 5 | | | 
J. Becau' I am clearly of opinion, that Richard R. Smith was. 
at leaſt ſheriff de /a&o of the county of Otſego, at the time he re- 
ceived and forwarded the ballots, and that they ought, therefore,. 
to have been canvaſſed and eflimated by the {aid committee. 


rn 


I. Becauſe, in all doubtful caſes, 1 conceive the committee 
ought to decide in favour of the votes given by the citizens. 
LI alfo diſſent from the determination of the major part of the 
ſaid committee, reſpecting the votes taken at the election in the 
county of Clinton. 6 | 3 108 
Becauſe Lam clearly of opinion, that a parol deputation was, 
in that caſe, ſufficient in law; and the box, containing the ballots 
of that county, having been delivered into the ſecretary's office in 
due time by the perſon ſo deputed, the committee were bound, 
in my opinion, to canvaſs and eſtimate the votes ſo delivered 
and the major part of {aid committee having refuſed to canvaſs 
the votes taken in either of thoſe counties, 1 did not ſign the re- 
| turn by them made---Becauſle, in my opinion, it could not be af- 
q certained which of the candidates had the greateſt number of 
votes, without canvaſling the ballots. _ 


Kult | 1 JOSHUA SANDS; 
New-York, June 16, 1792: | | | | 
The Rtasons Ass by 1he MajorrTy F the Canvas, 
BN in VINDICATION heir CONDUCT. _ 
E joint committee, appointed to canvaſs and eſtimate the 
1 votes for. governor, lieutenant governor, and ſenators, at 
the laſt election, having been conſtrained by a ſenſe of their duty, 5 
in the diſcharge of the truſt repoſed in them, to reject the ballots 
/ returned from the counties of Clinton, Otſego and Tioga, and per- 
ce—eiving, that attempts are made to miſrepreſent, as well the prin- 
5 ciples of their determination, as the facts on which they are found- 
b ed, feel it incumbent on them to ſtate the grounds of their deci- 


fions, | MF: 4 =" 2 
CLINTON and TIOGA. | 
A box, faid to contain the ballots of the county of Clinton, was 
depoſited in the ſecretary's office by a Theodorus Platt, without 
any deputation or other authority, accompanied only by his own 
affidavit, that he had received the ſaid box from the ſheriff of 
Clinton. Another box, faid to contain the ballots of the county 
of Tioga, was delivered by the ſherifi of the county of Tioga to 
his deputy, Benjamin Hovey, who, being detained by illneſs on 
the road, delivered the ſaid box to one James H. Thompſon, by 

Whom it was depoſited in the ſecretary's office. | 

The joint committee, purſuant to the law, are ſworn to canvaſs 
the votes « contained in the boxes delivered into the office of the 
ſecretary of the ſtate by the ſherifls of the ſeveral counties.” Hence 
troſe a queſtion, whether this was not a per/onal truſt, which 
could not be legally performed by deputy. Upon this point we 
_ entertained different. opinions, but agreed,. that if the diſcretion 


8 a 671 
of the committee was to be, in any degree, controuled by the di. 
rections of the law; there appeared no room to doubt of the ille 
gality of can vaſſing boxes which were not delivered by a ſheriff, 
or the deputy- of, a ſheriff, . The ballots contained in theſe 
boxes were, therefore, rejected, not, however, without fenfible 
regret, as no ſuſpicion was entertained of the fairnels of thoſe elec- 
uons. | . e r 
. O T S EGO. op | 
It appears, that Richard R. Smith, on the 17th of February, 
1791, was appointed ſheriff of the county of Otlego, to hold that 
eriace until the 18th of February, 1792 ; that a commiſſion was i 
cd agreeably to that appointment: that on the 13th of January, 
1792, he wrote to the governor and council, that he ſhould de- 
cline a re appointment; that on the goth of March, 1792, Benja- 
min Gilbert was appointed ſheriff of the ſaid county; that the 
commiſſion, to the ſaid Benjamin Gilbert, was on the 13th of 
April, 3592, delivered to Stephen Van Renſſelaer, one of the 
council of appointment, to be by him forwarded: that the faid 
commiliion was in the hands of William Cooper, Eſq. firſt, judge 
of the taid county, on or before the gd of May, that the faid 
Richard R. Smith, on the firſt Tu-ſday in April, was elected ſu- 
perviſor of the town of Otſego, accepted that office, and, on the 
firſt day of May, took his ſeat at the board of ſuperviſors, aſſiſted 
in the appointment of loan officers, and /n declared, that he 
was no longer ſher ff of the county, but that Benjamin Gilbert 
was appointed in his place. It alſo appeared, that Benjamin Gil- 
bert had no notice of his ſaid appointment, or of the receiving of 
the ballots by the faid Richard R. Smith, until the ninth day of 
May, and that he was ſworn. to the execution of his office on the 
eleventh : that, on rhe 34 of May, the faid Richard R. Smith put 
up the ballots of the faid county in the ftore of the ſaid William 
Cooper, ' Eſq. in. whoſe hands the commiſſion of Benjamin Gilbert 
then was: that the box, ſaid to contain the votes of the ſaid coun» 
ty, was delivered into the ſecretary's office by Leonard Goes, pre- 
vious to the laſt Tueſday in May, under a deputation from the 
ſaid Richard R. Smith, together with the faid box, and at the ſame 
time, the ſaid Leonard Goes delivered a ſeparate packet or encloe 
ſure, which, by an endorſement thereon, purported to contain 
« the ballots received from the town of Cherry-Valley, in the 
county of Otſego.” _ TY 5 
Tue manner of the delivery of the ſaid box and encloſure, and 
the awhority of the ſaid Leonard Goes, were reported to the 
committee by the ſecretary of the ſtate. 25 


Theſe votes were not can vaſſed, for the following reaſons: 


L* 7) 


I. The committee found themſelves bound, by chen outh, and by 
. the directions of the law before mentioned to canvaſs only the 
votes contained in the boxes which may have been deliyered inte 
 ſecretary's office by the ſheriſ of che ſeveral counties. It appear- 
ed to them abſurd to ſuppoſe this duty ſhould be ſo expreſsly en- 
Joined, and that they ſnould, nevertheleſa, be prohibited from en- 
quiring, whether the boxes were ox were not delivered by ſuch 
officersʒ or that they ſhould- be reſtrained from aſcertaining a fact, 
without the knowledge of which, it was im poſſible that they 
could diſcharge the duty with certainty to the public, or with | 
confidence to 'themſelves : they could not perſuade themielves 
that they were under hat law and tf oath, compelled to can- 
vaſs and eſtimate, votes, however fraudulently. obtained, which 
mould be delivered into the ſecretary's office by any 2 filing 
himfelf ſneriff, though it ſhowld, at the ſame time, be evident to 
them, that he was ot t6eJhersf, If ſuch was to be their con- 
duct, a proviſion intended a ſecurity againſt impoſitions, would be 
an engine to promote them. They conceived, therefore, that 
the objection to an enquiry ſo important, and in a caſe where the 
queſtion, was raiſed, and the enquiry impoſed upon them by the 
ſuggeſtions of the — hnſthave ariſen from groſs milrepre- 
ſentation or wilful error, rw ¼ðè ig 
. Upon inveſtigating the right of the ſaid Richard R. Smith to ex- 
-exciſe that office, the facts appeared as herein before ſtated.  _ 


II. The conſlitution requires, that ſherifls ſball be  anpwaly ab- 
inted; which, to our apptehenſion implies, that no perſon {hall 
exerelſet he office by virtue of any othet tian anmual appoints = 
ment, and ſhould-it even be admitted, that the council may at zo = 
pleaſure remove a ſheriff within che year, yet we do not ſee on 
what ground it can be de denied, that the duration of the office is 
1 limited to one year, unleſs a new appointment ſhould take place. 
It would otherwiſe be true, that the council could indirectly, or 
by a criminal omiſſion, accompliſh what is not within their direct 
or legal authority. It will be readily: admitted, that an appoint- 
ment and commiſſion ſor three years would be void, and ſurely 
the pretence of one thus claimin g, ſhould be preferred to an uſur- 
pation without even ſuch appearance of right, and againſt the 
known right of another. To aſſert, therefore, that by the con- 
ſtitution, the ſheriff, whatever may be the form of his commiſſion, 
muſt hold his office during the pleaſure of the council of appoint- 
ment, and that by the law of the land he muſt continue therein 
until another is appointed, and has taken upon himſelf the office,” - 
is an aſſertion accompanied with no proof or reaſon, and is repug- 
nant to the letter and ſpirit of __ conſtitution, which is eminently + 
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ſheriff on the third of May, neither, under t 


1 


the law of "the land. The practice which has prevailed ſince the 
revolution, as far as hath come to our knowledge, does not war- 


rant the poſition: neither could mere practice, if ſuch had pre- 


vailed, juſtify the adoption of a principle contrary to the obvious 


meaning of the conſtitution---Upon the preſent occaſion, we have 


not canvaſſed the votes of any county which were not returned 


by a ſheriff holdinghis office under an appointment unexpired. The 


ſheriffs of Kings, Orange, and Waſhington, had all been -re-ap- 
pointed within the preſent year, which fatisfied the words of the 
conftitution, and was the #022 and avowed reaſon which influ- 


enced the committee to eſtimate the ballots of thoſe counties. The 


doctrine concerning the conſtitutional pleaſure of the council in 


the appointment of the office of ſheriffs had not then been in- 


vented, FF | 1 | | 
III. But even admitting the viſionary idea, that the office of 


ſheriff whoſe duration is limiled by the conftitution) can neverthe- 


leſs be holden during the pleaſure of the council of appointment, yet 
that appears to have been determined by the letter of the appoint 
ment and commithpn, by the appointment of Benjamin Gilbert, 


by the declaration of Richard R. Smith, and by his acceptance 
and exerciſe of another office, which is by the conſtitution, d 


clared to be incompatible with the office of ſheriff, -- | 
It was evident therefore, that Richard R. Smith, had no autho - 
tity by appointment, by commiſſion, by the conflitution, or by 
any law, to hold or exerciſe che office of ſheriff on the third of 


IV. As Richard R. Smith, was not * conſtitutionally 

circumſtances of 
the caſe, can he be ſaid to have been ſheriff in fact, ſo as to render 
his acts valid in contemplation of law, The aſſumption of power 
by Mr. Smith, appears to have been warranted by no pretence or 
colour of right. The time limited for the duration of his office, 


had expired by the expreſs tenure of his commiſſion and appoint- 
ment, and he had formally declared his determination not to ae- 


cept a re-appointment, He had two days previous to his receiv- 


ing the ballots, - openly exerciſed an office incompatible with that 
of ſheriff, then declared that he had reſigned the office of ſheriff, 


and that Benjamin Gilbert was appointed in his place ; and by 
an affidavit which was produced to the committee it appeared, 
that upon the day upon which he put-up the ballots in the houſe 
ofthe taid William Cooper; he the {aid R. Richard Smith declared 
that he had reſigned the office of ſneriff. The buſineſs might, 


with equal care and certainty, have been executed by Benjamin 


Gilbert, The ſingle act of receiving ballots, could of itſelf con- 
inue 70 mau a ſherifi---lealt of all, a nan diſavowing that office, , 


133 


and then in the eæerciſe of another. It was foreign to the duty of 
the committee to provide againſt evils which may poſſibly ariſe 

from caſual vacancies in the office of ſheriff, by death and other- 
wiſe ; vacancies will ſometimes unavoidably happen without fur- 
ther legiſlative proviſio n. 3 | 

There is not therefore, in our opinion, any application to the 
ſubject, - or torce in the objection, that if Richard R. Smith was 
fot ſheriff, the county was without a ſheriff,” neither is the poſ 
tion true in fact. For it appears that the county was not then 
without a ſherifl. - At the time the ballots were received, it was 
well known that Benjamin Gilbert was appointed ſheriff, and that 
his commiſſion was in the hands of H/71/42m Cooper, in whoſe flore 

Richard R. Smith put up the ballots. It is alſo to be fairly inferred: 
that had proper meaſures been taken to give notice to Mr. Gilbert, 

he would forthwith have qualified & undertaken the execution of 

the office. It cannot therefore, conſiſtent with truth or candor 
be aſlerted, that there was the remoteſt probability, that mf | 
chiefs” could in any parallel caſe enſue, from the principles adopt- 

ed by the committee. - >, HL e 

It. did not ſeem poſſible, therefore, by any principle of law, by 
any latitude of conſtruction, to canvaſs and eftimate the ballots 

contained in the box thus circumſtanced. - +» N 1 

But had the queſtion been doubtful, it was attended by other 
circumſtances which would have determined the committee againſt 
canvaſling thoſe balloses. | eh 

V. Becauſe the notice of the appointmeut of Benjamin Gilbert 
was received by Richard R. Smith, on or before the firſt of May, 
and his commiſſion was received by William Cooper, on or be- 
fore the 3d of May. Mr. Gilbert might therefore have been no- 
tified, qualified and executed the duty, He did actually qualify 
on the eleventh, which gave ample time to have forwarded the 
ballots before the laſt Tueſday in May, Theſe facts with other 
ſuggeſtious of unfair practices, rendered the conduct of the Otſego 
election juſtly liable to ſuſpicion ; and the committee were con- 
ſtrained to conclude, that the uſurpation of authority, by Richard 
R. Smith, was wanton and unneceſſary, and proceeded from no 
motive connected with the preſervation of the rights of the peo- 
ple, or the freedom and purity of eledions, 

Vl. Becauſe having in ſeveral inſtances by au nanimous volte, re- 
jected ballots of whole towns, free from any ſuſpicion of unfair- 
neſs, by reafon of a defect in form only of the return, the commit- 
tee conceived themſelves the more ſtrongly bound to reject bal- 
lots where the defect was ſubſtantial and the cohduct at leaft queſ- 
tionable ; eſpecially as the law regards the cuſtody of encloſures 

containing the ballots as a truſt of high importance, and contem- 
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plates but three perſons in whoſe. hands they ate to be confided 
until they come to the poſſeſſion of the canvaſſers, to wit, the in- 
8 the ſheriff and the ſecretary ; all officers of great reſpon- 
bility. and confidence. Ur ha Wo. 
VII. Becauſe the return upon the face of it appeared to be ille- 


gal. The law bes the ſheriff „upon rexeiving the faid en- 


« cloſures, directed to be delivered to him as aforeſaid, without 
« opening or inſpecting the ſame, or any or either of them, to put 
<« the ſaid encloſures, & every ofthem into one box, which ſhall be 
well cloſed, &c. and be delivered by him, without opening the 
« ſame, or the encloſures therein contained, into the office of the 
* ſecretary of this ſtate, before the laſt Tueſday in May in every 


© year. " ES | KH 

By recurring to the preceding, ſtate of facts, it will be evident, 
that this direction of the law had been diſregarded. If irregula- 
rities of this kind ſhould be permitted and countenanced, it would 
be in the power of the ſheriff; by excluding a part of the votes, to 
confer a majority on any'candidate in counties where:there were 
diviſions: of intereſts. Afﬀidavits were indeed produced,..tending, 
to ſhew, that there had been, in that town, diſputes reſpecting the 
election of town officers ;; that two encloſures purporting to con 
tain the votes of the town, were delivered to Mr. Smith, and 
that he had put into the box that encloſure which contained the 
votes taken by the perſons whom e j44ged to be the legal inſpec- 
tors: A matter proper te have been ſubmitted to the opinion of 
the committee. e . 
The committee have conſidered this ſubject with deliberate at- 
tention, and in every light in which it could be placed: and whe- 
ther they regarded the channels of conveyance, the mode of the 
return, or the general principles which ought to govern their de- 
ciſions, touching the freedom of elections, and ſecurity againſt 
frauds, they found undeniable reaſons, which compelled them to- 


reject the votes. 
| DAVID, GELSTON, 
THOMAS TILLOSTON, *' 
DANIEL GRAHAM, 
MELANCTON SMITH, 
DAVID M<CARTY, 
P. V. CORTLANDT, jun. 
. | | JONA, N. HAVENS. 
© New-York, June 15, 1792. | 
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The G 1 three Lawzns of 1 * RY h 
| AS E. | 
On the 21ſt day of February, 1791, Rehard R. Smith Was 1 
her: ſheriffof Otſego, and his commiſſion gi gives him the cut 
dy of that county, from the. ſaid 2 1ſt Gay of ebruary, until the 
22d ROE of February, 1792. 
On the goth March, 1792, the council of appointment a ap- 
p47 Benjamin Gilbert to the office of ſheriff of the ſaid county, 
the room of Mr. Smith. 
- On the firſt Tueſday in April, 2792, Mr. Smith was elected ſu- 
| vale any of the town of Otſego, in faid county, and on the firſt 
Covey! in May took his ſeat at the board of ſuperviſors, was 
250. in the appointment of loan - offcers for the county of O 


"By the conſtitution of this ſtate, it is declared, that no Wen. 1 

wall be capable of holding his office more than four years ſucceſ- . 
_ fvely, nor of holding any other office at the ſame time. 

On the laſt Tueſday in April the general election was held ac- | 
cording to law in the faid county, and the poll-lifts and ballots - 4 
were afterwards duly delivered to Richard R. Smith, as ſheriff of 
the faid county, and were by him ſent to the ſecretary's office, in 
the uſual form, under his ſeal and fignature.. _ 

The commiſſion of the new ſheriff was made out before the 
general election, but not delivered to him, nor did he qualify or 

any reſpect enter on the execution of his office, until aſter the 
poll liſts and ballots had been communicated to a deputy, by the 
old ſheriff to be carried to the ſecretary's office. 

On the preceeding caſe, the following queſtion ariſes, viz. 
1. Whether Richard R. Smith, at the time of receiving and 
ſending down the poll liſts and ballots of Otſego, 1 was ſheriff for 


that purpoſe © 2 
ANSWER. 

WE are of opinion, that Mr. Smith continued ſheriff of Ott go, 
until the new ſheriff accepted and was fwom i in office, and all his 
acts previous to that time were valid. 

That the acceptance of the office of ſuperviſor hs Mr. Smith, 
did not diſcharge him from the office of ſheriff;' 24 for theſe 
reaſons we conceive the return of the poll liſt and ballots by him 

to be regular, | 
STEPHEN SH, | 
| T. V. W. GRAHAM, - 
May 24, 1792. ABm. VAN VECHTEN. 


4k 2 J 
The Opneoxs of Seven Lawn Rs in the City of NR W-Vonk. 

1 Otſego votes yet to be canvaſſed, have greatly excited 
| public. attention. Anonymous writers. have debated the 
queſtion on thoſe votes, with a view no doubt to influence, di- 
rect or aſſiſt the judgement of the canvaſſers. Their real names 
affixed to their publications might not perhaps have leſſened the 
weight of their opinions. There are occaſions when ſilence is 
net the virtue of a good citizen. If attempts are at any time 
made tending to the infringement of general rights, to oppoſe 
them with firmneſs, is certainly juſtifiable. From a'ſenſe of du- 
ty, a deſire to ſatisfy our fellow-citizens on this important ſub- 
ject, a regard to 2e tranguility of the fate, and a convidtion that 
our opinion is founded on undſpuled principles of law, we have 
ventured to offer it in this public manner. _ | 

This conduct, though perhaps novel, we truſt is not repre- 
henſible; and we can hardly believe that any one, to whatever 
party he may belong, will confider us as actuated by improper 
motives. Should any. man, who claims to be a lawyer, oppoſe 
this opinion, and give is name to the public, with his reaſons, 
we pledge ourſelves to uppers 65 We HE 8 


By the 26th ſection of the conſtitution of this ſtate, it is declar- 
ed, that ſherifſs be annually. appointed, and that no perſon ſhall 
be capable of holding the office more than four years ſucceſſively, 
nor of holding any other office at the ſame time; and by the 
28th ſection it is alſo declared that where by the conſtitution, the 
duration of any office ſhall not be aſcertained, ſuch office ſhall 
be conſtrued to be held during the pleaſure of the council of ap- 
„„ e e , ie, ee, e 

On the a iſt day of February, 1791, Richard R. Smith was ap- 
pointed ſneriff of Otſego, and his commiſſion gives him the cuſ- 
tody of that connty from the faid 21ſt day of February, until 
the 224 day of February, 1792, and previous thereto he wrote 
a letter to the governor and council of appointment, begging 
leave to decline a re · appointment to the ſaid office. . 

On the goth of March, 1792, the council of appointment ap- 
pointed Benjamin Gilbert to the office of ſheriff of the faid coun- 
ty, in the room to Mr. Smith, 3 
On the firſt Tueiday in April, 1792, Mr. Smith was elected 
ſuperviſor of the town of Otſego in ſaid county, and on the firſt 
"Tueſday in May took his ſeat at the board of ſuperviſors, & aſiſted 
in the appointment of loan-officers for the county of Otſego. 
On the laſt Tueſday in April, the general election was: held 
according to law in the ſaid county, and the poll lifts and ballots 
were afterwards duly delivered to Richard R. Smith as ſheriff of 


i 


the faid county, and were by him ſent to the ſectetary's office in 
the uſual form, under his ſeal and fignature, L 
The commiſſion of the new ſheriff. was made out before the 
| pres election, but not delivered to him, nor did he give the 
ecurity required by law, nor qualify, ner in any reſpect enter 
on the execution of his office, until aſter the poll lifts and ballots 
had been romeo ag a deputy, by the old ſheriff, to be carried 
to the ſecretary's office, | | 
On the preceeding caſe, the following queſtion atiſes, viz. 
Whether Richard R. Smith, at the time of receiving and ſending 
down the poll liſts and ballots of Otſego, was ſherift for that pur- 


" poſe ? | 

| . ANSWER. 

Although the office of ſheriff be limited by the conftitution to 

ſour years, yet, during that term it is held at the pleaſure of the 
council of appointment. There can be no doubt-that the words 
of the conſtitution are merely directory to the council, and do 
not work any limitation ofthe office within the four years. The 
pleaſure of the council is expreſſed by the commiſſion they iſſue, 
which is nothing more than a deſignation of the perſon to whom 
the office is granted, and does not alter the tenure of the office, as 
preſcribed by the conſtitution; the commiſſion, however, can- 
not, of itſelf, attach to the new ſheriff, the rights appertaining to 
the office, or diveft the antient ſheriff of them; to effect theſe ob- 
jects, the new ſheriff muſt accept his commiſſion, and the ancient 
ſheriff muſt have notice theres? N . 
If a different doctrine were to prevail, there might frequently 
be a failure of juſtice for want of a ſheriff in the actual exerciſe of 
the office. For theſe reaſons we are of opinion, that Mr. Smith, 
when he received the votes and forwarded them to the ſecretary's 
office, was of right, ſheriff of the county, But whether Mr. 
Smith was the rightful ſheriff or not, cannot, we ſuppoſe, be mate- 
rial. It is ſufficient to entitle the votes to be canvaſſed, that Mr. 
Smith was the only acting ſheriff of the county. No rule of law 
is better eſtabliſhed than that all neceflary acts done by officers in 
fact or perſons having colour of legal authority, where ſuch acts 
affect third perſons who have a right to the things done or 
which concern the public good are to be ſupported from the ne- 
ceſſity of the caſe. . In the preſent inſtance, the ſuffrages of the 
electors of Otſego county might have been loſt for want of a 
returning officer if the acting ſheriff had not received, and for- 
warded them. It is alſo to be obſerved, that the law upon every 
occaſion ſhould be liberally expounded to protect and enforce 
the rights of ſuffrage as conſtituting the baſis upon which the free- 
dom of our government depends, © Ws 


1 


1 2 4 


We do not conceive thatthe letter which Mr. Smith wrote to 
the council vacated; his office; or that his acting as ſuperviſor 
could invalidate his acts as ſheriff; but he might be liable to Pur 
my 9 be 5 to 9 the two offices. 

RICHARD HARRISON, 
; - JOHN LAWRENCE, - 
OHN. COZINE, _- 
| | ' CORNELIUS J. BOGART, 5 
eee ROBERT: TROUP, .;;/ ;.< 
June 7, 1793. 1 E697 
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mie Ornacu oP — 2 Eſq. : 
Y the 26th ſection of the conſtitution it is ordained,. « 1 hat 

ſherifſs and coroners be annually appointed; and that no 
perſon ſhall be capable of holding either of the faid offices more 
than ſour years ſucceſſively, nor the ſheriff of holding any other 
office at the ſame time. 

By the 35th ſection, it is, among other things, ordained, «,That 
all ſuch part of the ſaid common law, and all ſuch ftatutes (mean- 
ing the common law of England, and ſtatutes of England and 
Great-Britain) as are repugnant to Oe conftitution, be, and they 
-are hereby abrogated and r „ 16am 1 b | 
None of the ſtatutes of England or Great - Britain have been, 
fince the firſt day of May, 1788, laws of the ſtate of New- 
York; thoſe ſtatutes having been repealed,  . 

Mir. King's ſtatement of the caſe, relative to the vstes of Otlegw, 
county, is, I preſume, in point of fact, juſt--upon that ſtatement, 
therefore, I ſhall found my opinion— 

Should it be admitted, that by the common law of England,a 
ſheriff may hold his office after the expiration of the year for 
which he was appointed, and until another is appointed and qua- 
lified, that common law, if repugnant to the conſtitution of New-. 
York, can have no operation on the deciſion ofthe preſent queſti- 
on. No remarks therefore need be made upon the numerous 
Engliſh ſtatutes relative to ſheriffs, or upon the ay which | 


thoſe ſtatutes have received. 


If the meaning of the words. That Sheriffs ond Coroners be 
annually appointed,” can be aſcertained and fixed with clearneſs, 
the queſtion reſpecting the rejection of the Otſego votes will be 
Sed. bert are to be annually appointed, therefore they 
cannot be appointed biennially, or triennially; they are to be ap- 
1 once a year and by the council of appointment. The coun- 
cil of appointment have no OY to appoint ſberifhs, but what 


* 


e 
is Iven by the conflitution—ir 


independent of che authority Which 
- they derive from the conſtitution, they cannot appoint a ſheri: 
When therefore the conſtitution gives them authority to appoint © 
in a ſpecified manner; they cannot appoint in any other manner, 
and if they do appoint in any other manner; they appoint with- - 
out authority, and of courſe the appointment is void, and the 
perſon appointed is not a lawful ſneriif. / 5 
Whenever the council of appointment appoints à perſon to be 
a ſheriff, he is appointed (if the appointment is made according io 
the conſtitution) for one year; — the conſtitution has authofied 
the council of appointment to make ſuch an appointment, and no 
other. The perſon thus appointed ſheriff is ſheriff in virtue of the 
appointment. FUSE: EQ DRE „ TH jab 52 op 
The conſtitution has given to the council of appointment au- 
thority to communicate by the act of appointment, to the per- 
ſon appointed, the power of being ſheriff for one year: the perion "2 
appointed ſheriff, derives his power wholly from the appointment, 
he'ean therefore poſſeigno greater power, than is, by rhe act of ap- 
pointment communicated ; the act of appointment gives tu him 
a power to be ſheriff for one year only, therefore he cannot be, in 
virtue of his appointment; ſheriff one moment beyond the termi- 
nation of the year for which he was appointed. 5 1 
If Mt. Smith was ſheriff of the county of Otſego on the 3d day 
of May, 1792, he was ſhetiff without an appointment, for the year ; 
expired for which he was appointed on the 13th of the preceeding b 
February. His commiſſion gave him charge of the county until! 3 
that time, and no longer, fo that he was ſheriff not only without | 
any act of appointment, made by the council of appointment, 
but without any commiſſion for that purpoſe.— But by the 23d 
ſection of the conſtitution, ! all officers other than thoſe wh D 
* the conſtitution are directed to be otherwiſe appointed, ſhall be 
* appointed by the council” of appointment.“ — But if Mr. Smit 
was ſheriff on the gd day of May, 1792, there was à ſheriff in the 
ſtate of New-York Who was not appointed ſheriff by the council 
of appointment nor can the circumſtance of there being no ſuc- f 1 
ceſſor to Mr. Smith, in the office of ſheriff of Otſego, appointed, 
give Mr. Smith a power to be ſheriff on the d day of May, 1798, 
or at any moment after the expiration of the year. for which he 
Was appomted ſheriff—ſfor if ſuch a circumſtance can make him 
ſheriff, after the year for which he was appointed, then there are 
two modes of making ſheriffs conſtitutionally—one by appoint- 
ment of the council of appointment, anothor by the council of ap- 
pointment not making any appointment — that is, a man may 
be a ſheriff” without being a even commiſſioned.—Fur- 
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A 26. 1 > 
ther if ſuch a circumſtance could make Mr. Smith ſheriff on the 


3d of May 179, the ſame citcumſtance continuing to exiſt, will 
make him ſherilt on the gd day of May, 1794, ſo that the ceun- 


cil of appointment will in fact in the cate ſuppoſed, by appoincing 


Mr. Smith ſheriff. of Otſego county on the 18th day of 


ebruary 
2791, for one year, have appointed him ſherifi of that county 
for three 8 and three months. But u. Mein e 
annually ] Proceęding in this way, the council of appointment 


evade the 26th ſection of the conſtitution and render it compleatly; - 


\ 


inoperative. 


It will be inconvenient that a county be deſſitute of a ſheriff, - 
but if this conſideration could authorize Mr. Smith to be ſheriff of. 
Otſego county on the gd day of May 1792, it would authorize 
him to be ſheriff on the gd day of May, 2796, if no new appoint-- / 
ment ſhall have been made betore that time,; for the latter part of 
the 26th ſection, declating ſheriffs incapable: of- holding that office 
mote than four years ſueceſſwely, cannot be more obligatory or 
ſacred than the, firſt part, and this kind of inconvenience may as 
well annihilate the one as the other; beſides. there will be a plain 


maxim of law and common ſenſe, to juſtify ſuch a meaſure, if 


holding over the office for three months atter the firſt appoint- 
men, ſor the reaſons which are urged can be juſtified © 2b cadem eff 
ratio, ibi idem jus and the reaſon of his continuing to act as ſne- 
riff until the gd of May 1796, will exiſt with as much force, after 
the ryth day of Frebruary 1795, as it did om the gd day of May, 
2792, if no new ſheriff ſhall have been appointed—Arguments 
ſrom inconvenience deſerve the greateſt attention, agreeably to the 
avim “ drgwme! tum ab incomenienli plurimum valet in Lege; 
but 5f the rule of law be plain and explicit, it is in vain to inſiſt 
upon inconveniences— They can never be uſed with legal propri- - 
ety, but in cales where, the operation of a law will neceſſarily 
produce an inconvenience or miſchief contrary to the ſpirit and in- 
tent of the law ittelf. or of ſome other known eſtabliſned princi- 
ple of law. Upon an examination of the caſes, in which the 
« argumecntum ab incunreniemi, has been applied in eur law 
books, the foregoing propofition will be found to be juſt: But in 
the inſtance ip queſtion, the inconverience inſiſted upon, does not 
arile from the opt ration of the 26th ſcction, but ariſes from a ne- 
glect on duty, on. the part of the council, of appointment, in not 
*ppuiniting ſkalonably-a new ſherif—and it would be a ſtrange - 
doctrine of law, thainegligence And un faithfulneſs in the executive 
wall be a conſiructive repeal of an article in a ſundamental conſi- 
tution, which conid not be repealed or in the imalleſt degree a- 
ſered by che jupꝛeme legiſlature of the ſtate. 


„ L 


Ik it is true, that the non- appointment of a ſheriff after the exp» 
ration of the year for which a ſheritſ is appbinted, can produce 
the effect of making the old ſheriff, ſheriff until another is appoint- 
eq, the z6th ſection ſhould be new modelled, and made to expreſs 
in plain words its true meaning, it oughtto read thus: That ſheri fs 
and coroners be annually appointed; and that no perſon ſhall 
ebe capable of holding either of the ſaid offices more than four 
years ſucceſſively, nor the ſheriff of holding any other office at 
the ſame time; but if the council of appointment ſhall neglect 
« their duty and not appoint ſheriffs and coroners annually, the 
«© ſheriffs and coroners firſt appointed ſhall reſpectively hold their 
* offices until the council of appointment ſhall be brought to a 
_ ** ſenſe of their duty, and make other appointments.” ws 
There is another point of light in which this ſubject may be 
viewed, which will ſhew, moſt clearly, that Mr. Smith was not 
ſheriff of the county of Otſego on the third of May, 1792. 
The words of the 26th ſection are: © that ſheriits and coro- 
ners be annually appointed“ The expreſſion is in ſtrong terms 
mandatory—lt amounts to ſaying, the council of appointment 
fall appoint ſheriffs- annually... - > wot 3a 
Io comply with this injunction the council of appointment hav- 
ing appointed a ſheriff for Otſego on the 18th of February, 1791, 
mult make a new appointment of a ſheriff for that county within, 
or, at the expiration of a year from that time. But if it be ad- 
mitted, that the council of appointment can appoint a ſheriffon the 
18th day of February 1791, who will, under that appointment, 
be a ſheriff on the third day of May 1792, then the conſtitution 
has authoriſed the council of appointment to appoint a ſheriff who 
may continue in office longer than a year, and yet has poſttively 
and unconditionally ordered them to prevent that appointment 
from having any ſuch effect, by making aà new appointment 
Within vr at the expiration of a year that is, the framers of the 
conſttution, upon this idea, haye ſaid, yow ſball appoint annual, 
you ſhall ſuffer no appoiniment to continue longer than a year, but 
ſhall prevent its continuance for a longer lime, by makitig a new 
ore; but you may, all this notwithffamding, make appointments of 
fheriffs, which ſball, i, yon do not obey our-orders,continue longer 
than a year chat is, ue order you to obey us, but if you do not, the 
00:8. You Beafes 1 7 1 RR 60 [#6 BW 
No one will affront. common ſenſe fo much as to ſay, that this 
is the meaning of the words. “ ſherifls and coroners be annually 
appointed No good reaſon can be aſſigned for putting a con- 
ſtruction upon an expreſſion in one part of the conſttu ion, diſſe- 
rent from that which is conſeſſedly put upon a ſimilar expreſſion 


in another part of the ſame conſlitution, 
ö * 3 N 4 is OS, 


> - 


( s } 
he words in the 26th ſection are That ſnerifſs and coro- 
- ** ners be annually appointed — that is, 74e:council of appoiniment 
ſhall annually make oſuice o noe: 40 be ſberiſ and coroners. 
y the qth ſection it is ordained. That the aſſembly ſhall con- 
e fiſt of at leaſt ſeventy members io be annually choſen in the ſe- 
4 veral counties.“ Will any perſon aſſert, that the repreſentatives 
for the city and county of New-Vork, choſen in April laſt; can 
ſit as repreſentatives in the legiſlature of New York after the firſt 
day of July, in the year 1793, provided the city and county ſhall 
neglect to make a choice in April 1 LI ls 
But wiiy ſhall repreſentatives, who:the conſtitution ſa ys ſhall 
be annaliy cho/en,” not hold their offices after the expiration of 
the year, as well as ſherifis, who are to be arnually appointed, or 
„Jannnaty che ũ V 
Doua r can it be ſeriouſly concluded, that Mr. Smith was fo ſar ae 
fa® ſneriff that the votes returned by him could be lawfully can- 
vaſſed—a ſheriff without even the form of an appointment, and 
without a commiſſion, cannot be ſaid to be a ſheriff de facco. 

Tube propoſition, t the afts of per/ons who are officers de ſado, 
but are not ſuch de jure, are valid, when the rights of third perſons 
are concerned, is true only in thoſe caſes, where they act under an 

appointment, good in point of form, but not made in ſtrict pre- 
ciſe conformity to law this often happens in the caſe of corpo- 

ration officers. 1 LOBE E 

Nor can any practice which may have exiſted, that is oppoſed 

to the conſtitution, aid this buſineſs Such a practice can claim 

the ſanction of fourteen years at moſt, and it muſt ſound very 

harſhly in the ears of a man tenacious of conſtitutional rights, that 

an article of a fundamental conſtitution can be abrogated by a 

practice of only fourteen years ſtanding, that is in the very teeth 
of ſuch a conſtitution. - Tha | | 

Il am, for the foregoing reaſons, of opinion, that Mr. Smith was to 
no purpoſe ſheriff of tue county of Otſego on the 3d of May, 
| Gigned) . PIERFOINT EDWARDS. 

2 — 8," 5 
The OpIx IO JoNATHAN D. SERGEANT, E/7. | 
MI. opinion is defired on the ſubject of che ballots of Otſego, 

Clinton and Tioga counties, in the ſtate of New-York, in 
the late election of Governor of that ſtate. : . 
For the facts I am referred to the printed caſes and opinions of 
Rufus King and Aaron Burr, Eſquires; and the conſtitution and 
election law of New-York are before me. fp ta 
Upon the faQs as ſtated, I ſhall proceed to give my opinion in 
the fame order as that, in which they have been conſidered by 
' thoſe gentlemen. . 


— Bs \ — 
— — EIS Sar 9 — — 
< hw — 2 2 2 
: = 4 — k wi — — — * 1 > 
* n _ I... - p M 0 - . - — * 
= a, 2 — < 2 — 
1 — — i — _ 
— —- 2 EAST — — * : « 
— * 1 ——— — 7 - 5 
3 a He >. — — 
TN - . MI . 
— ö 5 ,— , 4 Ot; _ -:4 44 by 
- PI Z 
** 5 
wy 
— 


. 
2 — — a 

— — — _ os - 
2 „ — 
* . — * _ 


+38 

10 ' 5 

bh 

7 Wu 

14 

1 
NI 


? 


1 
OTSEGO. 


It appears to me, chat Richard R. Smith was not ſheriff of Otſe- 


Zo county, at the time of his receiving and ſending forward the 
22 of that county, and that thoſe ballots could not have been 

canvaſſed conſiſtently with the law and conſtitution. 

I be conſtitutionꝰ requires, that ſne riffs and coroners be appoint- 
ed annually, Theſe words are plain and express. If they are 
appointed annually they can only be appointed for one year; and 


- accordingly the commiſſion to Richard R. Smith is limited in its 


continuance to the end of the year. It ſeems that no proviſion is 


made by any law for remedying the inconveniences that ſome 


. Umes may occur, in the interval between the expiration of the 
- former ſheriff's time and the new appointment and aſſumption of 
the office Hy the new ſheriff, Shall thoſe who are to execute the 
laws undertake to provide for the exigency, or is the inconveni- 
ence to be ſubmitted to for the moment; and ſhall it be left to the 
legiſlature in their wiſdom to provide means for obviating the dif- 
Ficulty in future? The anſwer is obvious, The practice and 
principles of all ſtates which have profeſled to ſeparate the legiſla- 
tive power from the executive and judicial, avow the maxim, that 
neither the executive nor judicial have power to give law, but only 

_ -to purſue the law as it is, and that a particular inconvenience 
oughtto be preferred to a public miſchief. Now there can be no 
greater miſchief in any ſtate than the aſſumption of legiſlative 
power by thoſe who are not authoriſed, for neither liberty nor 
good government can exiſt where this is the caſe.f According we 
d the ſtatute-books of England abounding wich laws made to 
remedy inconveniences, which experience had diſcovered in for- 
mer laws. In the very inſtance of a ſheriff, where the ſtatute had 
expreſsly reſtricted his holding the office to one year, other ſtatutes 
are paſſed aſterwards, reciting the damage that had enſued, and 
8 a remedy in future. Neither the executive nor the ju- 
dicial undertook to remedy the inconvenience ; but they waited 
the interpoſition of the legiſlature, who alone were authoriſed to 
redreſs the evil. The Engliſh ſtatutes relative to the office of ſhe- 
riff do not extend to New-York as a rule of conduct, but the con- 
ſtitution affords the only rule of conduct at preſent on the ſub- 
52 yet the rules of conſtr uction of laws are the ſame in New- 
Vork, as they are now and ever have been in England. Indeed 
I take it the principles of conſtruction of laws are fimilar if not 
reciſely the fame throughout all countries that are governed by 
laws. From England however we firſt drew the principles of 
our juriſprudence, and by the conſtitution of Ne w- Vork, the com- 
mon law of England, fo far as it is not repugnant to that conſtitu- 


tion, is implicitly adopted. The cafe then of the Engliſh ſtatutes 
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continue in the office of theriif after the 18th day of 
1792, When his: offce had expired as well by the terms of his 
commiſfon as by the exprels.,wo 5 

bardly be ſuppoſed that e Was compellable to do ſo; and it ap- 
pers, that he had. formally; announced his determination not to 


— — 
WE: 
26 2 


Lees 


rxelative to herif is in point; _ ſhews, that there is no other pow - 
ex, but that of the legiſlature, hich can do away the ſorce of 


plain words, cither by. Fopduueron Of Poon, un a caſe 
: ligifar, to the preſent, 


But even if Mr. Smith cou d 0 f uppoſca,; upon any don 
of the words of the cohfütmion to have had it in his Rr. to 


Ebruarys 
of the cop{litution; yet it Will 


accept a  re-appointment at the end of the year, and had actually | 
accepted and exerciſed another office which, by the terms of the 


_ conſtitution, was tigtotiouſly incompatible with his contnuing to 


be ſhetif—He' appears to me to have compleatly abandoned the 


office of ſheriff io as not to have been even ſheriff de fado.at the 


ume of his receiving and ſending ſorward the ballots; for having 
abandoned the office once aſter his year Was out, he could not 
make his election a ſecond time to reſume it on a particular occa- 


Fon without a-re-appointment, He mult have been ſheriff to all 


purpo es or to none. He could not chooſe what buſineſs he 
would do and what leave undone ; to be no ſheriff one day and 


| ſheriff again the next. Suppoſe, under the circumſtances ſtated, 


that Mr, Smith, after the eng of his 6855 had reſuſed to ſerve pro- 
ce's when tendered to him, would either he or his ſureties be lia- 


ble to ſuits? Certainly not; he was no longer ſheriff; he had 807 
8 notice chat he would not ars n year, 


'CLINTO 

FI wes reaſon to fs that the depibansn by parole in | this 
caſe Was ſufficien . | 

' *FIOGA, 


It appears to me "IR that a ſpecial deputy. NEE AP "I a 
particular purpoſe, cannot make a deputy, whatever the practice 
may have been; and J am inclined to think, that the practice 


1 


where it exiſts, will be found to be confined to the caſe of under- 


W you conflituted, with general. POWers, and legally Worm 5 
t one,, 

I ſhall conclude with one obferyation that in the e 
of poſitive laws, enacted by a competent authority, the, utmoſt li- 
berality that ean be indulged extends no farther than to diſcover 
the meaning of the legiſlature, from all the words of the law taken 
together; and that where the words are plain and clear;the judge 
js bound to purſue them and han the canſequence to the legiſla- 
ture. 


ain July, £792, Se Jog, b. SERGEANT: 


n 8 * 
a Ke hs 5 \ þ 


| * # i - 
| + 7 
» BA 


Oran of EDMUND RANDOLPH, Eg. 
TEE 4 9 | N. V OR X. C NS E. A L by 5 
Y the. Conflitution-of New- Vork, it is declared, that the ſu- 


preme execmiye power and authority of the ſtate ſhall be voſt⸗ 


ed in a govemor ; and that ſtatedly, once in every three years, - 
and as oſten as the ſeat of government ſhall become vacant,” a": 
wiſe and diſcreet freeholder of the ſtate ſhall be by ballot elected 


governor by the freeholders, qualified to elect ſenators; and that 


the perſon who hath the greateſt number of votes within the ſlate d 


ſhall be the governor.thereof, 


Laws had been pafſed at the firſt, fourth and ſeventh ſeſſions of 

| WG. 066 the ſubject, of elections; but 
theſe were repealed on the 13th of February, 1787, by“ an act 
for regulatin g elections. t t preſcribes. among other things, that all 
elections ſor governor {hall be by ballot, that they ſhall be held, 
not by counties, but by wards, in the cities of New-York and Alba+- 


the legiſlature of 


— 


ny, and by cities, towns, manors, preęincts and diſtricts, in all 


other parts of the ſtate; chat the laſt Tueſday in April in every 
year, all be the anniverſary day, on which the elections are to 
be held; that the reſpective town clerks, ſuperviſors and aſſeſſors 


in ſome caſes, and the mayor, recorder, aldermen and common 


co incil men in two others, ſhall be the inſpectors of the election: 
that the clerk of the ſenate Mall notify to the ſheriffs the choice of 
a governor : that each ſheriff ſhall tranſmit a copy of the notifica- 
tion to ſome one inſpector : that each inſpector being notified, 
ſhall-give notice to the other inſpe&ors, Who are to publiſh the 
election: that the inſpectors ſhall'appoint clerks ſor keeping the 
poll liſts, under their direction and view: that the inſpectors ſhall . 


preſide at every election, and conduct: and direct the fame, accord- 


ing to certain regulations, and ſhall be the returning officers; that - 


on” cloſing the poll, the poll books, or liſts, ſhall, atter due exa- 
mination and correction thereof, be ſigned. by the in ſpectors at- 


tending, and by the-elerks : that the box containing the ballots or 


+ tickets, ſhall be taken out, and without being in ſpected, ſhall, to- 
gether with the poll books, or lifts, be immediately put up under 
cover, and incloſed, and the incloſure ſhall be bound with: tape, 


and ſealed in ſuch manner as to prevent its being opened without - 


diſcovery : That the inſpectors preſent at cloſing the poll ſhall 
then put their ſeals, and write their games upon the ſame inclo- 


ſure ; that one ofthe inſpectors then preſent, to be appointed for - 


„ 


that purpoſe by a majority. of them, ſhall deliver the fame inclo- 


ſure, fo ſealed up, to the ſheriff of the county without delay: 


That the ſheriffs ſhall, upon receiving the ſaid incloſures, directed 


to be delivered to them as atorefaid, without opening or inſpect- 
ing the ſame, or any or either part of them, put the aid encloſures 


and every of them into one box, which ſnall be well cloſed and 
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ice at the ſame time. 


3 r 
ſealed by him, under bis hand and. ſeal, with e name of h 
county wrote on the box, and ſhall be delivered by him, wich- 
out opening tlie ſame, or the incloſures there contained, into 


the office ot the ſecretary of the ftate before dhe laſt Tueſday of 


May in every year; where the ſame ſhall be gely* kept by the 
ſecretary,” or his deputy, unbroken and unopened, until the meet- 
ing of the perſons appointed to canvaſs and eſtimate the ballots” 


therein contained, when he ſhall deliver all che faid boxes unbro- 


ken and unopened to them: That the canvaſſeis ſhall, on a cer- _ 
tain day, proceed to open the ſaid boxes one aſter the other, and 
the incloſures therein contained, reſpectively, aud canvaſs and ef. 
timate the votes therein contained: That when they Thall be able 


to determine Who, by the greateſt number of votes, ſhall have been 


choſen, they ſhall, without delay, make and ſubſcribe a certificate 
of their determination: That all queſtions which ſhall ariſe upon 


ſuch canvas and eſtimate, or upon any of the proceedings therein, 


ſhall be determined according to the opinion of the 5 of 
the canvaſlers, and their N and determination ſhall, in all 
caſes, be binding and concluſſve: That the canvaſſers, before they 


proceed to open any of the boxes delivered by the ſheriff, ſhall 


take and ſubſcribe an oath, that they will faithfully, honefuy and 
impartially canvaſs and eſtimate the votes contained in the boxes, 
delivered into the hands of the ſecretary of the ſtate by the ſheriff 
of the ſeveral counties, and that they will publiſh and declare the _ 


| Perſon, who hath the greateſt number of votes for governor, to . 


be elected to the faid office, The foregoing abſtract compriſes the 


eſſential parts of the election la w, which remain unchanged by any 


ſubſequent ac. ee e 
The laſt Tueſday in April, in the preſent year 1792, was the 
7 of the election of a governot for the ſtate of New · 
ork 5 % CE oo 
Difficulties have ariſen on the propriety, of admitting certain 


votes, of the counties of Otſego, Tioga, and Clinton ; each of 


which has the following peculiar fact: 5 | 
die fallt concerning the county of Otſego. 
The conſtitution provides, that ſheriffs be annually appointed, 
and that the ſheriff ſhall not be capable of holding any other of- 


On the 17th of February 1791, Richard R. Smith was appoint- 
ed ſneriff of the county of Otſego, and his commiſſion gave him 
the cuſtody of that county, either for one year, which would ex- 
pite on the 19th day of February, or expreſsly until the 18 
day of February 1792. C 
On the 1gth of January 1792, he declined a re- appointment, 
by a letter to the council of appointment. | 


* T1 


* - 


On the zoth March 1792, Benjamin Gilbert was appointed 
ſneriff of Otlego, with a commiſſion to keep the county until the 
18th day-of February following, the commiſſion was delivered 
to a petſon, to be [forwarded to him; and on the 11th of May 
2792, he qualified into the-office, © 
rom the Teck day of March, until the firſt 3 in May, 


1792, it doth not appear that R. R. Smith perfo 
e 003 RT 1 OTF bY 
On the aſt ect in Aptil 179 2, the id R. R Smith was 

elected ſuperviſor of the town of Otſego, in the county of Otſe- 
Zo, and bn the fiſt Tueſday in'May-1792, affifted as fuch in the 
Km pi of loan officers for the ſaid county, * 5 
The ballots taken in the county of Otſego for governor, were 
dellvered by the inſpectors to the faid R. R. Smith as ſheriff, and 
by him incloſed in a ſufficient box, on or abont the gd day of 
May 1792; and the box was by him committed to the care of a 
perſon, ſpecially deputed by: him for the purpoſe. of delivering 
— 9 2 to the ſecretary of the late, and it was accordingly de- 

ver n e 2722 8 SU 459" 
A ſmall bundle of papers, incloſed and ſealed, was delivered to 
the ſecretary with the aforeſaid box; and on the bundle theſe 
words were Written by theiſaid R. R. Smith, the votes of the town 
of Cherry Valley in the county of Otſego, R. R. Smith ſheriff”? 
The ſituation of R. R. Smith, with reſpect to this office of ſhe» 
riff, was communicated by the ſecretary of the ſlate to the can» 
waſlers -officialty, © 7 15 
. concerning the county of: Tioga, © 

The ſheriff of Tioga delivered the box, containing the ballots 
of this county, to B. Hovey, his ſpecial -depyty, Hovey ft out 
on his miſſion, hut being taken fick on his journey, delivered the 
box to H. Thompſon, his clerk, whe delivered it into che ſecre- 
Mer 4.1 OO fon 7} FW 
STEEL NS Falls concerning the county of Clinton, © 
The ſheriff of Clinton deliyered the box; containing the bal- 
lots of this county to à perſon, who had no written depytation ; 
nor any other but what appeared from his own affidavit, The 
box was, however, delivered into the ſecretary of ſtate's office, 
Upon the- foregoing ſtatement, the opinion, which I am about 
to give, is founded. If there be any other circumſtance of real 
infſuence, it forme fd part of the caſe, which I diſcus. This re- 
mark, though proper on moſt occaſions, is almoſt neceſſgry on the 
preſent; fince the ſolution of the various queſtions, tür ns upon 
the juriſprudence of NewYork, with which I cannot pretend to 
be familiar, and which has but muy, engaged my attention. In- 
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nor are, I acknowledge, merely of a miniſterial and 


0 5 
. 


| deed I ſhould have altogether refuſed to enter into the ſubject, had 
I not known that, I might mark, with preciſion, the ground on 


which I move; and were I not conſcious that, notwithſtanding the 
warmth which has been diſplayed in this. debate, Iam. a ſtranger 
to any impulle which ee the purſuit of trun. 
e Uſpme ner eee thpee counties, e 
Tioga, and Clinton, I ſhall claſs my obſervations under thoſe 
three heads. Nas 6 eo the 7 ee] *14 p 

; I. Tus COUNTY or OTSEGQ, 


„The ſervices required from a ſheriff, in the election of 5 over. 


. 


kind. He is only to receive from the inſpectors the incloſures of 
the ballots ;: to put them into a box without opening or inſpefting 


chem; to wiite the name of his county thereon; to epcloſe/an 


feal it, and to deliver it unopened into the office of the ſecretary 
of the ſtate. Theſe acts, however, are important, as the fidelity 


and. punRuality of him, who ſhall be employed in them, can 
_ beſt inſure a genuine indication of the public ſenſe. But if they 
were of leſs. eſtimation, than they really are, the canvaſſers mult 


expect the performance of them from a ſherjf; ſince, in the pe- 
.remptory language of the election law, they are hound by oath, 
faithfully, honeſtly, and impartially, to canvaſs and eſtimate the 
votes, contained in the boxes, delivered into the office of the ſe- 


cretary ofthe ſtate by the ſheriff of the ſeveral counties. 


* 


If then the ſheriffs be the legal agents, and thoſe only, of whom 


_ the canvaſlers could, without perjury, take notice; the next en- 


quiry is, whether R. R. Smith was ſheriff of the county of Otſego, 
when he received and inclo ed the ballats, that is, afterthe expi- 
ration of his year of office? ts tot ore 

Every degree of official power muſt derive its exiſtence ulti- 
mately or immediately from the people. To the conſtitution 
thereof and the laws of New-York; 1 appeal ; referring, at the 


ſuch light as their authority or analogy may furniſh,  _ 


ame time; to che common law and ſtatutes of England, for 
I be conſtitution declares, that ſheriffs be annually appointed ; 


and a conſtitution is the paramount ſtandard, to which the ordina- 
ry legiſlature muſt conform. Hence no law of NewYork, not 
even that of the 19th day of February, 1787, chapter 23, which 
has ſheriffs for its object, attempts to ſpecify ſhe duration of office; 
but all the laws ſeem to reſt it intirely an the conſlitution. 
To be ©* annually appoinicd” implies, that an appointment is to 
laſt but one year. There is no other;interpretation, of. which 
theſe words are ſuſceptible; unleſs it be, that the councihof ap- 
pointment ſhall, once in every year ſhew their-pleaſure, by ap- 
Pointing a perſon, without conſerring on him any [authority. 


. ” 


This conftru&tion cannot deſerve a refatation. An appointment 
is an empty ſound, if it does not operate on a vacancy in office; 
and therefore to. clear the way for an annual appointment, the 
preceding appointment muſt annually ceaſe. Nay, if the fame 
perſon ſhould be re- appointed for the cod year, he holds under 
that re-appointment alone. 

In I. Strange, page 625, is the caſe of Foot, Vs. Prowſe, 
wa " be ſuppoſed unſriendly to my doftrine, 

Fact, verjus:Prowlſe, mayor de 'Fruro; #7 

- The mayor was Choſen out of the aldermen, who areann uatim 

cleg end; the fact on a trial at bar was, that the aldermen preſent 

election had been in ſeveral years, and had none of them 
* re · elected within à year. On a bill of exceptions the court 
was of opinion, that the election of the mayor was void for want 
of an annual election of the aldermen.” But upon error in the 
exchequer chamber, and two ſolemn arguments, the judgment 
was reverſed ; and it was held that the words annuatim elegend 
were only directory, and that an annual election of them was not 
neceſſary to make an election in their preſence good: And King, 
CJ. de C. B. who delivered the opinion of the court, compared 
it to the caſe of a conſtable, and other: annual / officers, who are 
good officers aſter the year is out, until another is elected and 
fworn. The reverſal affirmed in parliament. 

Why were the words, . anmunlly tt be elected, ſaid to be only 
directory 1 2 not becauſe their true meaning impoſed no obligation 
of an annual election, but becauſe. the charter, requiring the elec- 
tion, ſuffered the old aldermen to continue, until others ſhould 

be elected and ſworn. The final decifion was made in parlia- 
ment, as may be ſeen in 3d Brown, 167: Queen Elizabeth had; 
by charter, appointed Henry Rawe, and three others, the four. 
firſt aldermen, to continue to the 9th of October following, and. 
until oller burgeſſes ſhould be eledled and ſworn, according to the 
order and provigion for electing a mayor. A mayor was al ſo ap 
pointed until the:gth of October following, and until another bur- 
_ geſs ſhouldbe:elelledand fworn mayor; and foreyer after, yearly, 
on the gth'of-ORober, a mayor was to be choſen, who, being 
ſworn, ſhould bear the office of mayor for one year, then next 
following, and until another: ſhould be choſen in his place. Al- 
thought would have been more ſatisfactory to inſpect the char- 
ter at large, yet enough is diſcloſed in-Brown's report to ſhe w, that 
the ſeats of future aldermen ſtood upon the ſame ground with the 
original aldermen, namely, until ſucceſſors ſhould be elected and 
ſworn. A ſimilar extenſion of office is not to be found in the 
conſtitution of New-York, for it adds nothing to the command, 
that thetilh ſhall be app e- N In truth it may well be 
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doubted, whether precedents, drawn ſrom the power of a petty. 
corporation, ought not to be received with caution, in a conſli- 
tutional ſubject, as that of appointing ſherifſs is, in defſance of 
ſtrong & plain words: perhaps this might of itſelf be an adequate 
reaſon for paſſing over the compariſon oſ Chief Juſlice King, Who 
delivered the opinion of the court in Strange, and in general af- 
ins, that annual officers are good officers aſter the year: is out. 
until others are elected and ſworn. But an anſwer may, with 
proptlety, be poſtponed until we fball be informed; whether the 
reporter has not omitted ſome expreſſions of the judge, equivalent 


to thoſe omitted in the recital of the charter, ot at Reaſt, what are 


the preciſe words under which the annual officers alluded to are 
* Hy ws 7.69 | ae. | 


the mean time, it may be propounded to thoſe who eſpoule- 


the prolongatiqn of office What would be done, if it: ſhoutd, 
Happen, in ſome. year, that, ſor one of the counties in New-York, 
members of aflembly -ſhould not be returned 2 They ate to be 


annually chaſer, as ſheriffs ate annually appointed- Would the 


terms, „annualſy to be choſen,” be aflociated with an.implicati- 
on, that the former members ſhould continue, until the new were 
9 . * l . - 5 =& 8 
| t has been ſuggeſted, as an adverſary argument, that the pro- 

viſion, againſt the capacity of a perſon to hold the office of a 
theriff more than four yeats ſucceſſively, amounts to an allowance 
to hold until the expiration of four years, i no other appointment 
ſhould be complete. The negative form of this paffage, in the 
copſtitution, renders it impoſſible to be wreſted into a pofiti ve con 
— power. But iſ it you _ — run, that 7 ? 
Heri ſhould be c f kolging that office for four years ſucceſ* 
fvely,” this — * him ſor ſour years under the old 

* 


appointment, any. more than, if he had been capable of being ap- 


Pointed during life, he might have remained during life under the 
a. appoi u It is preſumed, that ſomething more muſt have 
en 

muſt have been contemplated, that the office of ſheriff is holden 

during the. pleaſure of the council of appointment, and, therefore, 


until that pleaſure ſhould be withdrawn, the officer might remain 


for four years, In the 28th ſection of the conſtitution it is or- 


dained, That when the diration of any office ſhould. not be aſ- 


cenained therein, it ſhould be conſtrued to be held during the 
pleaſure of the council of appointment. Even:thoſs who ſup- 


poſe the ſhrie valt y to be an office of this deſcriptiofi, muſt. agree, 


that beyond fou years the council of appointment themſelves 
larily confined to the diſplacing of him within that derm. In like 


„ 


fgned by the authors. of the reaſoning now combated. R 


4 f 5 Al { . 1 
could not retain the ſame ſheriff, and that their pleaſure is neces 


* 7 + 


1 ESE. OE, 
manner, although the perſon appointed for the firſt year may be 
removed within the year, yet cannot he be continued in the ſame 
appointment over that year? But is the office of ſheriff dependent 
on the pleafure of che council ? Is not its duration aſcertained, 
when an appointment is to be made every year? I refer to the 
foregoing obſer vations, on the words, © g:zually appointed,” in 
ſupport of the opinion, that its duration is aſcertained, and is, chere - 
fore, independent of the pleaſure of the council. oY 

1 H ng wich reſpect, three objections, which may be advanc- 
ed againſt that comment on che two ſections of the conſlitution, 
which eventuates in the denial of the power of a ſheriff to. hold 
his office by virtue of the ſame appointment longer than one year. 
ER maybe argued.. . 7 iced! 

- 1, That the right of ſuffrage is too ſacred to be thwarted, wich- 
out the moſt obvious neceſſity; - 7, 
2, That, according to my ſentiments, the counties may be 
often deprived of ſneriſs. EY 
- 3. And, That a governor may, upon theſe principles, prevent 
the taking of votes, which he ſuſpects to be againſt hith, 
Io every argument, founded on mere inconvenience, I oppoſe 
two general maxims, that the exerciſe of power, beyond the 
term aſſigned, accords not to the genius of republican govern- 
ment, and that no inconvenience can counter balance the danger 
of exceeding the authorities delegated by a conſtitution. I mean 
not, however, to inſinuate, that thoſe who think differently, poſ- 
ſeſs a ſmaller degree of republican fervor than others. I reſort 
to the characteriſtic of the government, ſolely as a ſource of 
con Y,... 0 TN Ot 3k, 1h 
But let use more partiell... 

1. The very ſacredneſs of the right of fuffrage exacts a degree 
of rigor; in mii | 
outworks of its defence. In proportion to its magnitude, is it in, 
the hazard of being abuſed; ſince the temptation is more violent. 
With this belief the legiſſature called upon the ſheriff officially to be 
the fiduciary of the ballots. Through this pure channel, delineated 
by law, ought they, therefore, to come Otherwiſe, fabtilty and 
refinement may, by degrees, reduce this ſecurity Againſt fraud to 
A mere m. 2 ESE 

2. The ſecond objeftion would have more weight, if a conſti- 
tutional mode was not. preſcribed for the. ſucceſſion of ſheriffs. 

By a timely appointment, and a timely qualification, the chaſm 
will, moſt commonly, be ſupplied. The purpoſe, chen, of con- 
timing the old rerift. muſt be. to remedy the negſigence of the 
Council, or of the new ſheriff. In either of mee reſpects, it is 

Fertainly better to rely on the incentive, Which public duty, and 
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g upon thoſe rules which are deſtined to be-the 
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the eread of public puniſhment may afford to the council, and 


on the readineſs with which men enter into the lucrative offices; 


man to ſtrain the conſtitution. Can an inſtance be recollected in 


which one man is indulged in the exetciſe of a power upon no 
more plaufible ground, than that two others. will not do, what 
would ſupet cede the neceſſity of fuch an exerciſe of power? Here 
indeed, the council had performed their part. early enough, to wit, 
en the 19th of March 1792, by the appointment of Benjamin 
Gilbert. In the courſe ot human affairs, there will be vacancies, 
ia ihe office of ſneriff, which lie open ſor ſome time without any 

temporary ſubſtitute being marked out by la ‚·̃ͥͤ 
- 39d. The third objection has in a great mea ſure been anſwered 


under the ſecond, It may be anſwered further. Unlimited con- 
tidence in public officers is not to be required; but à reaſonable. 
ceonfidence is due to them. If the convention, which framed. the 


conſitution, or the legiſlature, which paſſed the election law, 
were governed by this conſideration, it muſt be concluded, that 
they jaw not ſufficient grounds, for ſigniſying their diſtruſt, and 
therefore deſignedly omitted a proviſion againſt a poſſible delin- 
quency. That jealouſy did not prevail in the convention againſt 
the governor on this head; is manifeſt, becauſe he is conflituted a 
member of the council of appointment. That it did not prevail 


in the legiſlature is equally clear; becauſe the ſheriff, although to 


be created through him, is a min iſter in his election; and it would 
be a vaſt ſtride to attribute from a ſuſpicion, recently entertained, 
and not preſumed as yet to be verified in any manner, a meaning 
to words which it was not originally intended they ſhould bear. 
Such a ſuſpicion too becomes leis warrantable, when we recur to 
the other characters, in the council, who muſt be ſome what ac- 
ceſſary by their filence to any ſcheme of a governor, before it 
can have ifs effect. . 


To this brief examination of the above objections, I will ſub- 


join a queſtion to thoſe, who advocate a ſuppoſed authority in 


N. k. Smith, as growing ont of his paſt year of office, upon the 
idea, that the pleaſure.of the council was not revoked. 'Was he 


©:12plledby the conſtitution to execute it after the expiration of 


the year, until a ſueceſſor ſhall be qualified, or might he chooſe ? 


Ir probably will not be denied, that he might refign during the 
period, which is faid to be attendant on his old year. His letter 
nen ofthe I gth of January-1592, isa declaration that he will not 
Continue aſter the year. No form is fixed for reſignations. His 
£9ndudt explains his own judgment on that letter, for he aſſents 
to be elected into the incompatible office of ſuperviſor. It Was 
££:2pted by the council, as a reſignation ; becauſe on the-2oth of 
March 1792, they gianted the commiſſion. to Benjamin Gilbert, 


! 


on into the ff Eno For 1 own that the conſtitutional 


4 


11 therefore it were even to be admitted, that A porſonal right. ta 
an office, may, though once extinguiſhed by a reſignation, revive 
with the con at of the council, as if it had never been abandon- 
ed; yet cannot he return to the enjoyment. without their appror 
bation: and this ap ea ts not to have been given. 

' This is the only , Which 1 ſhall lay upon R. R. Smith' elec- 


prokiibition to a ſheriff to hold any other office ſeems rather to va- 
cate that office, than to affect the ſhrie yalty. In favin g this every 


attention is paid to the ca of Milward vs. Thachers in 2d term 
reports 81, & without impeaching the law, ſuſtained there, I think 
17 the expreſtion in the conſtitution excludes the general doc-- 


rine of the law, by which the latter Incomparibl office wound 
vacate a former one. g 


When we paß on to the ſtatutes of England, Fan occur 


vrhich attract our notice. It is acknowledged that the 14. Ed. 3. 
ſt. 1. ch. 7. 28. Ed. 3. ch. 7. 42. Ed. 3. ch 9. 46. Ed. and 


23: Hen. 6. ch. 7. forbid a ſheriff to tatry or abide in office, 


above one year; and yet it hath been ſaid, that a ſheriff may be 


ee during the kings pleaſure, 1. Black. com. 942. 


Theſe ſtatutes, and con equently the deciſions upon them, ne- 
vercirtied any intfinſic authority to controul the conſſtuion; a5 
may be ſeen in the 25tliſeftion of that inftrumenr. Nor did the 
Nathtes'themſelyes exiſt after the firſt day of May 1788. Vide the 
law of the 2 27th of February 1788. 


They can be uſsd, therefore, only ag inugrations; but ur 


not my poſitions. Abſtractedly from the opinions of judges, tew 
would heſitate to pronounce, that no king ot England could le- 


gally grant a commiſſion, .w hich ſhould go over the year,” Black- 
ſtone himfelf, though unwilling to declare this explicitly, pre- 


ſents a:contrary opinion to the public eye; not as his own, but 


in that doubtful phraſeology, which betrays his difapprobation, 
It is faig.” Nay more, He quotes Milton's caſe in 4. Rep. 32, 
as the baſis of this ſaving. This determination was preceded by 
another in the year book of 2. Hen. J. 6. which was built upon 
the diſpenſing power of the crown. 2.Hawk. P. C. C. 97. ſec. 2g. 
The diſpenfing power was recognized at the time of Milton's ad- 
judication; and under. ſuch auſpices, no ſtatute could thwart the 
royal pleaſure. In what part of the conſtitution of New-Y or 
is this tremendous attribute to be diſcoyered ? In none. 
The very recurrence to the prerogative, as the Rao for a 


ſheriff hold ing ovet, announces, that the, limitation of one year, | 


would otherwiſe haye | been PN as the natural INterpretaugh 
of the ſtatutes, 
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erllil, than a 


been deemed by the legiſature, worthy to be intri 


To the ſame eſſect, might the 28. Hen. 6. ch. 3. and g. Ed. + 


ch. 4. be cited, by which pardons are granted to ſheriffs for co 


tinuing in office more than one year, in defiatice of the 14. Ed. g. 


* 


ch. 7. which was an offence not pardonable by the king. To the 


fame effe&, might be cited the 9. Hen. x. ch. 5..and 12. Ed. 4, 
ch. 1. permitting the king to keep ſheriffß in office for four years, 
againſt the injunctions of 1. Ric. 2. ch. 11; and t. Hen. f. c 


and alſo the 17. Ed. 4. ch. 7. impowering ſberifls, after their your, > 


to execute certain proces. _ C 
But after all, the conceſſion of the diſpenſing prerogative would 
only enable the king to ſt the ſtatutes afide; and a com miſſion 


like that, granted by the council of appointment, could never 


imply an intention in the king, that the office ſhould ſarpaſs the 
Fear," = „„ . Ts 0-3 Be 43 Ow? St 


The common law ſupplies another turn of argument, by con- 


firming various acts of officers de facto and R. R. Smith is repre- 


ſented to be in that predicament. There are, it is true, many 
examples of this kind, and amagg them is that of a ſheriff de facto. 
To enumerate them all, or to draw the limit within which a 


ſheriff de facto will be tolerated, is à taſk which need not be now 


undertaken. Suffice it to obſer ve, that it is not every man who 


ſhould pretend to be ſheriff; that would be admitted as ſuch. The 
Britiſh books themſelves would diſcard the claims of him who 
may have reſigned, or may have been diſcharged. What refig- 


nation could be more decifive of R. R. Smith's wiſhes, than his 


letter 7 Was it not complete, when the council proceeded to 


another appointment? What writ of diſcharge can be more po]. 


a commiſſion which has expired, as all, who peruſe 
it, will conſeſs, and a conſtitution, which would have been vio- 
lated, had that commiſſion exceeded the ſpace of one year? In 


2 New-York, a regular wilt of diſcharge, according to the regiſter, 
or any other form, is unknown—In England, the office is com · 


menſurate with the royal will, Hence the former muſt ha ve its 
peculiar mode of terminating the office, and is not aſſiſted, in this 


_ circumſtance, by the analogy of the latter. It would be unuſual 


too, even upon the defacto doctrine, to ſuffer R. R. Smith, who 
had not exerciſed the office from the r8th of February to the 1ft 
of May, to re- exiſt, after this interruption, for the performance 
of a ſingle act, "Ec cas 5 
It has been ſuggeſted by ſome able men, that it was not with - 
in the province of the canvaſſers, to inveſtigate the title, by which 
R. R. Smith claimed his office. | 
The introduction of ſheriffs into this buſineſs was in-contem- 
plation of their office ; and no private individual appears to have 


on 


ed With it, 


L 4 


Whether the box paſſed through the hands of the ſheriff, is, there - 
fore, à material enquiry-to be inſtituted ſomewhere, Not more 
than three deſcriptions of perſons can be preſumed to be conne&-+ 
ed with it; the inſpectors, the ſecretary of ſtate, or the canvaſſers. 
Among the functions of the inſpectors, only one has the moſt di - 
tant affinity to this branch of the ſubject, namely, the delivery of 
the inclofure to the ſheriff of the county, For themſelves, indeed 
they are to judge who is ſheriff ; but the law does not beſtow on 
them the privilege of forcing a man, as ſheriff, upon the canvaſl, - 
ers; who are not fubordinate to the inſpectors, and ate equally 
bound by oath, for upright behavior. The ſecretary of the ſtate 
is ſtill more remote from the right of dictating to the canvaſlers, 
The boxes are to be delivered into his office, where they are to 
be kept by him, for the canvaſſers. . He ſtands between the inſpec- 
tors and canvaſſers, as the depoſitary, and has no other relation 
to them. What might the clamor be, and how often juſt, if he 
could admit or reje& boxes at his pleaſure, and without the nega- 
tive of the cahvaſſers 7. He would be the maker of governors, 
But fo far is the ſecretary from arrogating an undue authority, that 
he, by his report, brings the queſtion directly before the canvaflers, 
To them, there ſore, it belongs ; their office involves diſcretion ; 
and being appointed by the legiſlature, they are the ſecurity of the 
_ repreſentative body, that a governor ſhall not be illegally choſen, 
But if R. R. Smith had been ſheriff, ought the bundle of votes, 
which accompanied, but was not encloſed in, the box, to have 
been canvaſſed 7 If it was not prepared by the inſpectors, the 
excluſion of it was inevitable for this cauſe, as they ought to have 
firſt put their ſeals and written their names on. the encloſure, Ad- 
mit, t hen, that it was prepared by the inipeftors. . 
The committee are to open the boxes, and the encloſures 
therein contained, and to eſtimate the votes therein contained. 
Would it not exceed their commiſſion, to eſtimate votes nat there- 
in contained) Until the preliminaries againſt fraud, which the 
law has exacted, ſhall be complied with, the votes are not in that 
condition in which the law intended them to be, before they were 
counted. Under this impreſſion, the box becomes more momen- 
tous. The ſheriff is to put the encloſures into one box, upon re- 
celving them. — that is, as ſoon as he receives them; and thus is 
he cut off from that opportunity of practiſing unfairly on the en- 
cloſures, which delay and two boxes might produce. 
What is to be the fate of the bundle of votes in the box? Thoſe 
not incloſed were rejected, becauſe they were not authenticated 
according to law, and, being deſtitute of authenticity, they are ag 
if they had never been given. bay deve of one man is neither het⸗ 
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ter nor work for its conjunction with the vote of another. If ſt 
be urged, that as the votes, not in the box, might have changed 
the election in favor of the gentleman who is not certified to be 
governor, the votes well- returned ought to be thrown away ;— 
upon a parity. of reaſon, the votes of the reſt of the counties ought 
to be thrown away. For in a general election in a flate, the fuf · 
ſrages of one county have as intimate an union with thoſe of the 
others, as in a county election the ſuffrages of one part of a county 


have with thoſe of another. : 


Had R. R. Smith, been a qualified ſheriff, he might have nomi- 
nated a ſpecial deputy for the deli very of the boxes containing the 
ballots; for this is a miniſterial act, and the law of New-York 
demanded nothing excluſively perſonal from the ſheriff—SeeDalt. 
3. 574. Hob. 13. 7. Co. Rep. 11, Cro. Eliz. 294. Levet vs. 


Ferrar, of og Eh 
II. Tm COUNTY or TIOGA, 


For ths reaſons. before aſſigned under the head of Otſego, N 
Hovey, the ſpecial geputy of the ſheriff of Tioga, might have 
delivered the box into the fecretary's office. Although H. 
Thompſon be Hovey's clerk, yet ishe an abſolute ſtranger to the 
ſherihimſlf. It is a fafe general aſſertion, that delegated pow- - 
ers cannot be delegated over, by virtue of the. mere delegation in 
the ficlt inſtance. And though a ſheriff, to whom a writ is direct 
ed, may impower another to execute it, that perſon muſt perſon- 
ally execue it. Dalt. Sh. 117. The accident of Hovey's indi- 
poſition, on his journey to the office, does not vary the conſe- 
quence. There certainly can be no room for ſuſpecting, that it 
was feigned. But if fickneſs on one ſcale be an excuſe, ſo it may 
on another; ſo may other excufs, equally powerful; until the 
aſſurance, afforded by the character of a ſneriff, ſhall, by piece- 
meal, be annihilated. Could the committee of canyaſlers believe, 
that the clerk of a ſpecial deputy of a ſheriff, was the ſheriff himſelf, 
iu the ſenſe of the law? 1 


III. Tan COUNTY or CLINTON. 


Where a ſheriff is at liberty to depute, he may expreſs his will 
by writing or parol-—See Cro. Eliz. 67, Clecock vs. Dennis. The 
perſon, then, who received the box of Clinton county, Mas 
qualified to deliver it into the ſecretary's office, if he was really 
deputed. Whether he was ſo or not, Was a matter of evidence, 
reſting with the committee. If the evidence produced Was no 
more than the affidavit of the party claiming the power, it would 
go-very far to ſuffer that, of itſelf, to preponderate, 


E 


Dex THE WROLE, MY OPINION 18, 
1. That R R. Smith was incapable of receiving, and of being 
che bearer; of the votes given in the county of Ottego. : 
2. That, had he been the legal ſheriff, the votes in the box of. 
Otſego might have been canvaſſed; but even then, thoſe in be 
bundle could not. | 
g. That the box from Tioga could not be canvaſſed. 
4. That the propriety of canyaſſing the votes from Clinton de- 
ended on the judgment of: the committee, whether the parol 
utation was ſatisfactorily proved. | 
And, 5. That, under the election law, all queſtions, which 
ariſe upon any canvaſs or eſtimate, or upon any of the procced- 
ings therein, ſhall be determined according to the opinion ot the 
major Ee of the committee met; and their judgment ſhall, in al} 
caſes, be binding and concluſive. 6 


Philadelphia, October 6, 1792. 

5 ̃ f — 
HE ſubjoined opinions have been received ſince the forego- 
ing papers were ſent to the preſs. They are printed to ſhews 
that the deciſion of the canvaſſers is approved by lawyers who 
have carefully examined the queſtion, and who, living in another 
fate, cannot be ſuſpected of being infected with the party prejudis 
ces of this. | | | 

. OPINIONS or OTHER LAWYERS. 

WE have ſeen the ſtatement of the caſe, re pecting the votes of 
Otſego county. It is clear, beyond all doubt, chat Mr, Smith was 
not ſheriffof that county at the tlme of receiving and returning the 
votes. His appointment, for a limited time, was purſuont to law. 

hen the time, for which he was appointed, commiſiioned and 
qualified, had expired, he could no more be conſidered as ſher'fl, 
chan he could have been had he never been appointed. By *. 
tae of the appointment, he obtained a certain authority for a cer. 
tain time. To fay, that by any implication whatever, that le 

das capable to do any act by virtue of that appointment, alter thy 
time for which he was appointed, had expired, involves tl 
fame abſurdity, as to ſay, that a man may e xerciſe an offie with 
out any appointment whatever. / 

The conſtitution has eſtabliſhed the right of the people to cleft 
the governor, but has left the mode to be preſcribed by the 1 g'! 
lature. When the legiſlature have preſcribed the mode, the pec- 

ple muſt conform to it; and to fay, that a mode may be adopted 
by the people, different from that Which has been pointed 


EDM. RANDOLIH. 


out by the legiſlature, in any inſtance, is inveſting the pco- 
5 ple with the powrr of repealing the acts of the legiſlature. Ie 
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, legiflature ought to preſcribe the moſt convenient mode of election. 


and unqueſtionably it would be proper, chat in caſe of the vacancy 
of the office of ſheriff, ſome other perſon ſhould have power to 
return the votes; but to ſay, that becauſe the office of ſheriff was 
vacant, that therefore the people were not bound to conform to 
the law in returning their votes, is to deny that the legiſlature have 
that power in regulating the mode of election, which they neceſ- 
farily derive from the conflitution, 5 705 
5 SHE ZEPHANIAH SWIFT. 
MOSES CLEAVELAND. © 


WE, the under written, have ſeverally confldered the queſtion ; 
Was Richard R. Smith, ſheriff of the county of Otſego on the 
third diy of May A.D. 17927 And are clearly of opinion, that he 
Was not, de jure or de fatty ſneriff of that county on that day. 

New-Haven, October 27, 1792. W eto: 

| - ASHER MILLER, 
' DAVID DAGGETT, _ 
NATHANKL SMITH, 
DUDLEY BALDWIN, 


IT has been frequently ſaid, and even in print, that Mr. Lewis, 
of Philadelphia, has given a written opinion in favor of the princi- 
ples adopted by the proteſting canvaſſers. To prevent, therefore, 
the charge of partiality, it may be proper to remrak, that the 
compiler ot the above papers has-never been able to obtain a fight 
of that opinion, or it would have appeared in this collection. If 
Mi. Lewis really gave an opinion to that purpoſe, why has it 
been thus eautioufly-concealed, when thoſe of ſeveral gentlemen, 
ſo much his inferiors in profeſſional reputation, were moſt in- 


quſhiouſly circulated 2 Is it credible that ſo powerful an engine 


would: have been left unemployed, at a time when every effort 
was made to confirm the prejudices and inflame the paſſions of the 
di:appointed party? 574 5 
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CERTIFICATE OF 


* 


Mzssns. PYE any VAN CORTLANDT. 


; | — — N 

1 having been inſinuated in ſome late publications, that his 
Excellency, Governor Clinton had occaſioned an undue 
rocraſtination of an appointment of a ſheriff for the county 
of Otſego : WE, the ſubſcribers, members of the council of 
appointment, conceive it our duty, as an act of juſtice, to 
declare, that his Excellency the Governor, at the firſt meet- 
ing of the council, after our appointments, which was held 
on the fourth day of February laſt, notified the ſaid council, 
that the times, for which the ſheriffs of the counties of Queens, 


* 


Richmond, Clinton, and Suffolk were appointed, were nearly 


expiring, and ſuggeſted the neceſſity of immediately making 
new appointments for thoſe counties, which was accordingly 
done—That, at the ſame meeting, his Excellency the Gover- 
nor produced to the council a letter from Richard R. Smith, 
then ſheriff of Otſego county, wherein he declined a re-ap- 

ointment to that office, and recommended a certain Mr. 
Wade to ſucceed him That his Excellency alſo, at the ſame 
time, directed the clerk of the council to prepare, and lay be- 
fore the ſaid council, at their next meeting, a lift of the offi- 


cers annually appointed, and thè times when their commiſſi- 


ons actually expired; and allo delivered to the council the 
different applications for the offices of ſheriff, and their re- 
commendations accompanying the ſame. That, at the next 
meeting of the ſaid council, which was on the ziſt day of 
February laſt, ſheriffs for all the remaining counties in the 
ſtate, except ſor the county of Otſego, and thoſe which are 
to be made conformably to charters, were appointed, and that. 


the only reaſon, why a ſheriff of the county of Otſego was 


not, at that time, appointed, and the appointment ſuſpended 
until the day it was made, was owing to a diverſity of ſenti- 
ment in the council as to the perſon to be appointed, which 
induced them to poſtpone the ſaid appointment, in order that 
they might have an opportunity of obtaining farther informa- 
tion on the ſubj=&, and that Mr. Van Renſſelaer joined with 
the ſubſcribers in expreſſing his deſire, that this delay might 
take place, and aſſigned, at the time, his reaſons for ſo doing. 
And the ſubſcribers further declare, that they never diſcover- 

ed any diſpoſition in his Excellency the Governor, either at 
the above or any future meetings of the council, to defer that 
or any other appointment beyond the time in which they 


. ought to have been made; but, on the contrary, he ever ap- 
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peared to us tobe anxious to have the different appointments 
made in due ſeaſo n. 3 
And the ſubſcribers do further declare, That, except at the 
firſt and laſt meetings of the ſaid council, three members, to 
* the ſubſcribers and Mr. Van Renſſelaer, only attend - 


hands, the twenty-eighth day of Septem- 


 _DAVIDPYE, © 
| P. V. CORTLANDT, - 
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